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1 Proceedings of the Cireuit Court of the United States for the

Western District of Kentucky, at a regular term begun

and held at the Federal Court hall, in the City of Louisville, on
Monday, Octobex 8, 1008,

Present: Hon. Walter Evans, sitting as Circuit Judge.
No. 7102.

Erasyus L. Morriny and Awnig E, Morrrey, Complainants,
V8,
Louvisvizie & Nasovizne Rammroan Comrany, Defendant.

Be it remembered, that heretofore to wit on the 28rd day of Jan-
uary, A. D. 1907, came the complainants herein by Wright &
MeclIblroy their counsel, and filed in the Clerk’s Office of our said
court their Bill of Complaint agninst the above named defendant,
Ivhich said Bill of Complaint is in words and figures as follows
0 Wit e

2 In the Circuit Court of the United States for the Waestern
District of Kentucky.

Erasyus L. Morrrey & Anyvie B, Morriey
28,
Lovurgvirie & Nasuvitie Rarrroan CoMPaNy.

Bill of Complawnt.

To the Judges of the Circuit Court of the United States for the West-
ern Distriet of Kentucky, sitting in Fquity:

Erasmus L. Mottley and wife, Annie HE. Mottley residents and
citizens of the Commonweaith of Kentucky, bring this bill of com-
plaint against the Louisville & Nashville Railroad Company, a cox-
poration created by, and existing under the laws of the State of
Kentucky; and thereupon your orator and oratrix say, that said
Louisville & Nashville Railroad Company is now, and was at the
time hereinafter set forth, a common carrvier of freight and pas-
sengers; that on the 2nd day of October, 1871, it was such common
carrier of freight and passengers and owned and operated various
lineg of railroad extending through and across the state of Ken-
tucky, and thenco into the state of Tennessee, and into and through
soveral other states of this Union; that said Louisville & Nashville
Railrpad Company was at the time aforesaid, and now ig, engaged in
both intra-state and inter-state commerce and business as a common
carrier.

Your orators say that herstofore to wit, on September 7th 1871
they and each of them were injured by reason of a collision of traing
then owned, operated and controlled by said Company, at Randolph,
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4  “Louigville & Nashville Railroad Company, Office of At
torney.

Lovisvitre, Ky., Oct. 2nd, 1871,
Russell Houston, Attorney:

“The Louisville & Nashville Railroad Company in congideration
that B. L. Mottley and wife, Annie B. Mottley, have thig day ve-
loased Company from all damages or claims for damages for in-
juries received by them on the 7th of September, 1871, in conse-
quénce of. a collision of trains on the railroad of said Company at
Randolph’s Station, Jefferson County, Xy., hereby agrees to issue
free passes on said Railroad and branches now existing or to exist,
to said B, L. & Annie E. Mottley for the remainder of the present
year, and thereafter, to renew said passes annually during the lives
of said Mottley and wife or either of them.

THOS. J. MARTIN,
For Louisville & Nashville Railroad Co.

[swar.] WILLIAM RAINEY, §. B. C. ‘

A copy of said contract is filed herewith as part hereof, marked Bix-
hibit No, 1. :

Your orators further say thai in the year 1906, the Congress of
the United States passed an act entitled “An Act to Amend an Act
entitled An Act to Regulate Comumerce, approved Teb. 4th, 1887,
and all acts amendatory thereof, and to enlarge the powers of the
Interstate Commerce Commission” which was approved June 29th,
1906. That among other things, said Act provided as follows: “No
common carrier subject to the divisions of this act shall, after Jan-
nary lst, 1907 directly or indirectly issue or give any interstate Free
Ticket, free pass, or free transportation for passengers ete.” With
certain exceptions, in which exceptions however, your orators are
. not embraced. “Any common ocarrier violating this provision shall
be deemed guilty of o misdemeanor, and for each offense on convie-
tion shall pay the United States a pepalty of not less than One Fun-
dred Dollars, nor more than two thousand dollars, and any other
persons other than the persong excepted in this provision, who uses
such Interstate, Free Ticket, Free Pass, or I'ree Transpontation,
shall be subject to a like penalty * * *”

Shortly prior to January lsf, 1907, your orators each demanded

of the Defendant Railroad Company that it issue fo ¢ach
5- of them passes over its road and branches for the year 1807,
' both roads located and operated in Kentucky, and extending
into other states, ag said defendant company had always therefore
done, and as it was bound and obligated to do by virtue of its con-
tract and agreement aforesaid. But said defendant Company re-
fused to issue passes to either of your orators for the year 1907, or
for any other fime, except passes good between points on its lines
within the state of Kentucky along, which the defendant company
offered to issue and deliver to your orators, but they declined fo
aocept the same, and the defendant company refuse and still refuses
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to carry out and perform its said eoniract with your orators so far
a¢ interstate transportation i concexned; but this refusal on its paxt
2y your orators ave advised, weve solely and nlone baved upon the
ground thot it wox forbidden fo issue your orators posses by the
provisions of the aforesaid Act of Congress of the United Statex,

Your orators further say that ¢aid Aet of Congress, if applied to
your orators in the matter of their said contract with the defendont,
the Loudsville & Nashville Railroad Company, destroys their said
contract, and impains the defendant Company's obligation to them
and deprives your orators of their property and deprives them of
their rights without due process of law, and is in direct confliet with
the Constitution of the United States, and espeeinlly in confliet with
the Hth Amendment, of said Constitution.

Your orators further roy that »nid contract and agreement of the
defendant Railroad Company to issue passes over its lines of road
and branches, s set forth in said written contract, wos, and i,
baved upon & good and valuable consideration, in at least the sum
of Ten thousand dollars, paid by your oratom in their xaid release
to the defendant company of all domages and elajm for damunpes
erowing out of their said injuries, which injuries were ocensioned
vour orators and each of them by the gross ehrelessners and negli-
gence of the defendant company and its Agents and servonts ax
aforesaid: that their ripghts under said contract to hove sadd passes

issued ore worth, and are of the value of more than two thou-
6 sand dollags to each of vour complainants; exelusive of In-

terest and costx and sald Act of Congress wilhout process of
law or trial or adjudication of any kind, if in force, deprives your
orators of their waid property of the value aforesnid-—which prop-
erty and the xight to have snid passes issued has been paid for by
yourdomtors in full as shown by sold contract and as heretofore
stated.

Your orators further say that said Act of Congress by itx terms,
and upon its face, forbids rll common carviers embraced in it« terms
from directly or indirectly issuing or giving any interstate free
ticket, free pass, or free transportation for passengers, except in cer-
tndn coses, and provides a penalty for all earriers violating its pro-
visions of not less than $100.00 nor more than $2,000.00 and alw
provides for a like penalty on all perxons who aceept or use such free
poss, ficket or fransportation.

Your orators ray that the passes to which they ave entitled under
their said contract with. the defendunt Company ave nof free pas-es,
free tickets, or free transportation within the meaning of said Aect.
But, as averred heretofore, your orators are entitled to said passes
by reason of their said contract which is bosed, as stated upon o
lavge and valuable consideration heretofore long since paid.

Your orators further sey that said defendant, Railvoad Company,
a8 they are advised is willing to issue snid passes ag it has done here-
tofore, and as it is required to do by said contract, and now refuses to
issue said passes solely beeause of the provisions of said Aect of Con-
gress, But independent of the refusal of the defendant Company
to issue said passes because of the penalty provided by said Act, your
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orators complain and say that said Act is unconstitutional and void
because it provides a penalty against any person for recelving or
using passes.

‘Wherefore, and for as much, as your orators and each of them, .
are rvemedyless in the premises, at aud by the striet rules of the
Common Law, and can have no relief only in a Cour of Equity
where matters of thig nature are properly cognizable and reviewable

and to the end therefore that the said. defendant Company
7 may answer but not under oath, such oath being hereby

waived according to the praetico of this court, all and singular
matters heretofore stated and charged as fully and perfectly as if the
same were expressed, and said defendant Company thereunto paz-
ficularly interrogated.

May it pleass your Honors to grant unto your orators a writ of
subpeens dirvected to the said defendant Louisville & Nashville Rail-
road Company thereby commanding if, at a certain time, and under
a certain penalty, therein named, personally to be and appear before
this Honorable Court, and then and there to answer all and singular
the matters aforesaid, and to staxxd and abide by and perform such
order, direction and decree as shall be made herein as your Honors
shall see meet and agreeable to equity and good conscience. And
further your orators pray that said defendant Louisville & Nashville
Railroad Company be required, ordered and enjoined to specifically
execute said contract with your orators and each of them; that it be
required ordered and enjoined fo issue {o your orators, and each of
them, passes over all its roads owned and operated by it, in and out
of the state of Kentucky, for the year 1907 and for each and every
year thereafter as long as your ovators each shall live; pray that said
Act of Congress as to your orators and the matters hereinbefore seb
forth, be held not to apply or if applied that it is in vielation of the
Constitution of the United States and therefore null and void; pray
for their costs herein expended.

And your orators will every pray, ete.

B, L. MOTTLEY,

ANNIE E, MOTTLEY,

WRIGHT & McELROY,
Solicitors for Complainants.

Usrrnp StaTrs oF AMERICA, Western Distriot of Kentucly :

City of Bowling Green, Warren County, Ky., E. L. Mottley and
Annie E. Mottley being duly sworn, did depose and say that said
bill of complaint, and the matters therein stated and éontained, arve
true to their own knowledge, except as the mafters therein stated to
be alleged on information and belief, and, as to those matters they

believe the same to be true.
8 B, L. MOTTLEY,
ANNIE E. MOTTLEY.

Subscribed and sworn to before me this 21st day of January, 1907.
My commission expires 8th January, 1908.
[BAL. ] _ GRO. WILLIS, N. P. W. 0,



