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Appeal from Superior Court, Mecklenburg County;
Barnhill, Judge.

Fred Erwin Beal and others were convicted of mur-
der in the second degree and felonious secret assault, and
they appeal.

No error.

Criminal prosecution tried upon indictments charg-
ing the defendants, pursuant to an unlawful conspiracy or
confederation, with (1) the murder of O. F. Aderholt; (2)
felonious secret assault upon T. A. Gilbert; (3) felonious
secret assault upon A. J. Roach; and (4) felonious secret
assault upon C. M. Ferguson.

Statement of the Case.

The case grows out of a strike begun April 1, 1929, and
conducted by the local branch of the National Textile
Workers’ Union at the Manville-Jenkes Company’s Loray
Mill in Gastonia, N. C. Headquarters of the union were
first established onWest Franklin avenue, and a few doors
away the Workers’ International Relief, an organization
designed to care for strikers and their families, had its
headquarters. These union and relief headquarters were
demolished on the night of April 18 by persons unknown,
or at least not disclosed by the record. Members of the
union then proceeded to construct new headquarters on
North Loray street on a lot leased for the purpose by the
National TextileWorkers’ Union. Here they erected a hall
and a number of tents for storing supplies and housing
strikers and their families.

Fearing a repetition of what had happened to their
headquarters on Franklin avenue, and not beingwilling to
trust to the protection of the “one-sided Manville-Jenkes
law,” as was stated in a letter to Governor Gardner by a
member of the strike committee, under date of May 16
(written with the approval of the defendant Beal), the
strikers and members of the union supplied themselves
with firearms, shotguns, pistols, etc., established a vol-
untary system of patrol, and, in this way, “determined to

defend the new union headquarters at all costs.” Holes
were cut in the front wall of the building through which
guns could be fired without disclosing the identity of the
gunners to any one on the outside.

Meetings were held in the front yard of the premises
from time to time, in fact nearly every evening, at which
the progress of the strike and the condition of the workers
were discussed by different speakers, and, after the close
of the meetings five or six guards, armed with shotguns,
usually remained to patrol the property.

The evidence tends to show that at one of the meet-
ings, probably during the latter part of May, the defen-
dant Beal, in an address to the workers, advised them that
they were going to “pull a strike” at the Loray Mill; that
he had sent a delegation to Washington to straighten the
matter out with the government; that the bosses, thugs
from the mill, and officers of the town were trying to tear
up their union and break up their meetings, but “they
were a fighting union-not dreading the police at all-let
them come when they wish;” that he had instructed the
guards to be constantly on the alert and to protect every-
thing against all comers, police, mill thugs or bosses; and
that the only way to win the strike was to shut down the
Loray Mill.

On the night of June 7, 1929, an encounter took place
between police officers of the city of Gastonia and those
in charge of the union premises which resulted in the
killing of O. F. Aderholt, chief of police, the wounding of
Officers Gilbert and Ferguson, andA. J. Roach, who came
with the police, and Joseph Harrison, one of the strikers.

Of the seven defendants tried and convicted, three
came to Gastonia in connection with the strike, Fred Er-
win Beal, age 33, of Lawrence, Mass., as Southern orga-
nizer for the National Textile Workers’ Union, Clarence
Miller, of New York, as organizer of the youths’ section of
the union, with his wife, age 20, who organized the chil-
dren’s section, and George Carter, age 23, of Mispah, N.
J., who read about the strike and came because he was in-
terested in strikes. The remaining four, W. M. McGinnis,
Louis McLaughlin, Joseph Harrison, and K. Y. Hendricks,
age 24, are residents of Gastonia.
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2 State v. Beall

True bills were returned by the grand jury of Gaston
county against the defendants and nine others, and, at
the instance of those indicted, the cases were removed to
Mecklenburg county for trial.

August Special Term, Mecklenburg Superior Court,
Barnhill, J., Presiding.

At the request of counsel for the defendants and under in-
struction from the court, a bill of particulars was filed by
the solicitor, to which the defendants demurred. This was
overruled, but, on suggestion from the court, the solici-
tor filed an additional bill of particulars, detailing facts
tending to show a conspiracy on the part of the defen-
dants to resist the officers and to prevent their entry on
the union grounds upon which the state expected to rely
for a conviction on the charge of murder. The defendants
again demurred on the ground of duplicity in the bill and
indefiniteness in the charge; overruled; exception.

All sixteen of the original defendants were then put
on trial, presumably for the capital offense, under the in-
dictment charging them with the murder of O. F. Ader-
holt. During the progress of this trial, and after a number
of witnesses had been examined, one of the jurors suf-
fered an acute attack of emotional insanity and became
wholly incapacitated for further jury service; whereupon,
on Monday, September 9, 1929, about the hour of 10 a.
m., the court, as a matter of necessity, withdrew a juror
and ordered a mistrial, remanded the defendants to the
custody of the sheriff, continued the cause, and took a re-
cess until 2:30 p. m. The defendants thereupon moved for
their discharge; overruled; exception.

After entering the above order and before leaving the
bench, but after the jury had been discharged, the court
discovered that one of the defendants was not present in
court when the order of mistrial was entered; whereupon
the absent defendant was sent for and after learning that
he was ill and had left the courtroom at his own request,
in the custody of the sheriff, the court at 11 a. m. directed
the clerk to strike out the entry, “recessed until 2:30,” and,
in the presence of all the defendants, the entire proceed-
ings of the day were repeated, except the defendants de-
clined to renew their motions. Objection to this proce-
dure; overruled; exception.

September Special Term, Mecklenburg Superior Court,
Barnhill, J., Presiding.

The defendants were again placed on trial at a special
term of court which convened September 30, 1929. Im-
mediately after the opening of court the defendants and
each of them moved for their discharge upon the ground
that they had once been put in jeopardy and ought not to
be tried again on the same indictment; overruled; excep-
tion.

Announcement having been made in open court that
the state would not ask for a first degree verdict on the
murder charge, but for a verdict of second degree only,
or manslaughter, as the evidence might disclose, the so-
licitor moved that the four bills of indictment be consoli-
dated and tried as different counts in a single indictment,
whichmotionwas allowed, without objection so far as ap-
pears from the record proper; whereupon a nol pros with
leave was taken as to all the defendants, save the seven
above mentioned, who were ruled to trial over their re-
newed objections.

The Evidence.

On the evening of June 7, 1929, a largely attended meet-
ing was held on the union grounds. The gathering was
addressed by Paul Shepherd, Vera Bush, and the defen-
dant Beal, each in turn speaking from a platform in front
of the building provided for the purpose. Although the
strike had been in progress for a month or more, seven
or eight hundred employees were still working in the Lo-
ray Mill, and it was the intention of the strikers to form
a picket line and march to the mill that evening. Plans
for the march were discussed by the speakers, and some
of their remarks were quite extreme. A disturbance oc-
curred while Vera Bush or Fred Beal was speaking, oc-
casioned by some one throwing eggs or missiles at the
speaker, followed by an effort on the part of some of the
strikers to eject the intruder from the premises, during
which a shot was fired by some unidentified person and
several blows were struck. This created quite a bit of
excitement and looked at first as if a riot might ensue,
though no great harm resulted from it.

After the speaking, the picket line was formed and
started towards the mill, but this was stopped and turned
back by the police at the railroad crossing near Franklin
avenue- peaceably and by simple requests according to the
testimony of the police; forcibly and by brutal assaults
according to the evidence of the picketers. As the picket
line, which never reached themill, was returning between
9 and 9:30 p. m., Mrs. Walter Grigg telephoned police
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headquarters and said: “If we ever need your protection,
we need it now on North Loray Street.” In consequence
of this call, four policemen, Chief Aderholt, Gilbert, Fer-
guson, Adam Hord, and with them A. J. Roach, got into
a city car, a Ford sedan, and drove to the union headquar-
ters.

The attitude of the crowd towards the officers as they
arrived, including those in charge of the union premises,
was other than sympathetic, if not actually threatening.
A number of guards with shotguns were patrolling the
grounds; some stationed within the building and others
on the lot outside. As the officers came up and started
upon the premises, some girls from across the street were
heard to cry out and say: “Do your duty, Guards. Do your
duty.”

There is evidence tending to show that Aderholt and
Gilbert, followed by Roach, were the first to enter upon
the union lot. They approached one of the guards, either
Harrison or Carter, who was asked by Aderholt, “What
is the trouble here?” and received the reply, “It is none of
your damn business.” The guard then drew his gun upon
Gilbert, who grabbed the gun and succeeded in taking
it from him; whereupon the chief remonstrated with the
guard, saying, “You ought not to draw a gun on an officer
for nothing,” and told Gilbert to put him under arrest for
an assault in drawing his gun, which Gilbert did.

The evidence of George Carter is to the effect that
he was the guard in question, and that, as the officers ap-
proached, hewalked over tomeet them and askedGilbert,
who was in the lead, if he had a warrant, to which Gilbert
answered: “I don’t need any G- d- warrant.” The witness
further testified that Gilbert then flashed a pistol in his
face and grabbed his gun, taking hold of the barrel with
his left hand. The state contends that Joseph Harrison
was the guard first approached.

But, passing for the moment this particular dispute,
the evidence further tends to show that, leaving Gilbert
and the guard (Harrison or Carter) where they had met
near the front of the yard, Aderholt and Roach proceeded
in the direction of the union hall; the former going to the
back and the latter to the front of the building. Roach
testified that he met a guard near the door, asked him
what the trouble was, and received the reply, “None of
your damn business.” He told the guard to put up his
gun, when some woman at the front hollered out, “You
will find out whether they will shoot or not.” On reaching
the front door and looking inside, Roach said he saw four
men, one of whom he recognized as the defendant Beal,
with shotguns leveled towards him. Just at this timeChief

Aderholt came from around the building and instructed
Roach not to go inside. Aderholt and Roach then turned
and rejoined Gilbert, who was still in the front yard with
the guard whom he had in custody.

As the three officers started away with the guard
whom Gilbert had under arrest, there were shouts from
outside as well as inside the building of, “Turn him loose!”
and “Shoot them! shoot, shoot!” followed immediately
by a shot which came from the direction of the building,
then two more shots were heard, then a volley of 15 or 20.

When the smoke cleared away, it was discovered
that Aderholt, Gilbert, and Roach had been shot down,
the first mortally, and the last two seriously, wounded.
Joseph Harrison, who, according to the state’s evidence,
was in the custody of Gilbert at the time, was also
wounded, as well as Ferguson, who remained near the au-
tomobile from the time the officers arrived on the scene.

It was the theory of the defendants that the injured
officers were victims of their own guns, and to this end
quite a bit of evidence was offered tending to show ill will
or displeasure on the part of some towards the strikers,
coupled with alleged threats to destroy the union head-
quarters and to break up the meetings held there; also
that Gilbert and Roach had been drinking on the after-
noon and evening of June 7 (but this was strenuously de-
nied, if not satisfactorily rebutted); and, further, that, at
the time the picket line was dispersed, Gilbert is alleged
to have said a fellow officer: “Let’s go down there and kill
the whole damn bunch of s- o- bs-. We had as well do it
now as later.”

On the other hand, the state alleged and offered evi-
dence tending to show that the strikers had conspired to
enter the Loray Mill on the evening in question and to
remove therefrom, forcibly or otherwise, the employees
engaged in their work, and had purposed to resist to the
death the officers of the law, should they interfere with
their plans or come upon the union grounds. The view
of the prosecution prevailed with the jury. That of the
defense was rejected.

What part, then, if any, did each of the defendants
take in this unfortunate tragedy, as disclosed by the state’s
case? For present purposes, the inculpatory evidence only
need be stated, as the defendants have challenged its suf-
ficiency by separate demurrers or motions to nonsuit un-
der C. S. § 4643. The exculpatory evidence, offered by
the defendants, was not accepted by the jury. Indeed, the
cross-examination of the defendants’ witness Paul Shep-
herd gives strong corroborating support to much of the
state’s case.
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Fred Erwin Beal.

The evidence tends to show that the defendant Beal had
participated in a number of strikes in the New England
States before coming to Charlotte in December, 1928, as
Southern organizer and representative of the National
Textile Workers’ Union, an organization which he helped
to form of various unions during the previous September,
that he went to Gastonia and organized a local branch of
the union in March, 1929, and that on April 1 following a
strike was called at the Loray Mill. In addition to the ad-
vice which he is alleged to have given in a speech during
the latter part of May, heretofore mentioned, his address
at the union headquarters on the evening of June 7, deliv-
ered apparently after the disturbance occasioned by the
egg throwing brings him closer to the tragedy, as witness
the following extracts, detailed by a number of witnesses:

“We are going to have the biggest strike we have
ever had. *** Go, fellow workers, go *** Go
to the mill and drag them out.” “Form a picket
line, go to the mill and go inside the mill, and if
anybody bothers them shoot, and shoot to kill.”
“Mill thugs and policemen, dirty devils, get them
down and beat hell out of them. Shoot and shoot
to kill.” “The mill thugs and stool pigeons have
come down here to raise trouble and we are not
going to have it. I want the guards to arrest any
one that they catch doing anything around here
that they ought not to and bring them to me and
what I will do won’t be good for them.”

O. L. Glymph testified: “Beal said the time had come
to form a picket line and go to themill and drag them out.
That they would never win the strike unless they shut the
mill down. Said, if they had to fight they could fight, and
if it took bloodshed they could shed it, that they had done
that before.”

Otto Mason testified: “McGinnis fired the first shot.
He was about six feet from the south corner of the Union
building, facing the street in front. To the best of my
knowledge Beal is the man who hollered: ‘Shoot him.”D”

J. Robert Holly testified: “I heard Beal, in several
speeches, refer to the police. He called them ‘tin star
deputies.’ He said they didn’t have any right to shoot and
wouldn’t shoot, and begged them to go ahead and form a
picket line. *** They kept the guns and ammunition in
the inner office of the Union Hall. I don’t know exactly
how many guns they had there, but approximately seven
or eight shotguns and I think, one pistol.”

A. J. Roach testified that, as he approached the front
door of the union hall he recognized the defendant Beal
as one of the men with a shotgun leveled at him.

Beal himself testified that he was inside the inner of-
fice of the union building when the shooting occurred;
that he took JoeHarrison to the hospital, went from there
to his rooming house, caught a taxi in the center of town
and drove to Charlotte, spent the night in Charlotte, and
left next morning for Spartanburg, S. C., going by way of
Pineville and Rock Hill, rather than drive through Gas-
tonia, was arrested in Spartanburg and brought back to
North Carolina.

W. M. McGinnis.

It is in evidence that about three weeks prior to the shoot-
ing the defendant McGinnis told Will Grady that he was
one of the union guards, and is quoted as saying: “We have
got plenty of guns and ammunition and men that knows
how to use them, and the first damn officer that comes
up there, that ain’t got no business there, chances are he
will be carried out.”

On the night of the tragedy, McGinnis was seen
standing at the corner of the building with a shotgun
pointed in the direction of the officers, and, when they at-
tempted to arrest Harrison, he hollered, “Turn him loose,
turn him loose,” jumped up off the ground two or three
times, and fired his gun in the direction of the officers.
This was the first shot fired. It hit officer Gilbert.

Louis McLaughlin.

The first two shots came from the front of the building
where McGinnis and McLaughlin were standing. The de-
fendant McLaughlin told the sheriff of Cleveland county
that he fired the second shot; just fired in the bunch of
officers.

George Carter.

After the shooting, the defendant Carter went into one
of the tents, just back of the union hall, and got under a
cot, taking his gun with him, which he continued to try
to use. As they pulled him out from under the cot, one
of the officers remarked, “You shot the Chief and you are
fixing to shoot some of us,” to which he replied, “The only
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reason I did not shoot you, I could not get my gun in po-
sition, or I would have done it.” He denied having shot
the chief, but said: “I stopped him. I was the third man
that shot. That is what I get $40 a week for.”

Joseph Harrison.

The state’s evidence tends to show that the defendant
Harrison was the guard who drew his gun on Gilbert as
the officers came upon the union premises, and that he
was present, armed with a shotgun, in furtherance of the
unlawful conspiracy among the defendants. He heard the
defendant Beal advise the strikers that they were a fight-
ing union, not afraid of the police, had guards of their
own who would take care of their property, etc. He was
shot and found lyingwith the officers on the ground, close
to Roach, after the encounter.

K. Y. Hendricks.

It is in evidence that when the officers came up, the de-
fendant Hendricks was rather conspicuous, got up on an
ice box and crowed like a rooster. After the shooting, he
ran into a neighboring house and wanted to hide. There
he is reported as saying: “We killed Chief Aderholt and
Tom Gilbert, and I think Roach and one of our men is
dying.” He was described as being “scared to death- white
as he could be.” Speaking of his gun, he is alleged to have
said: “I shot the damn thing out and throwed it to Vance
Tramble and run.” Hendricks was one of the guards sta-
tioned to protect the union headquarters and was present
at one of the incendiary or inflammatory speeches made
by the defendant Beal.

Clarence Miller.

The defendant Miller was guard manager of the tent
colony. Deputy Sheriff W. P. Upton arrived at the union
hall within a few minutes after the shooting, saw Miller,
and asked him what the trouble was. He said, “If you will
come inside I will try to explain it to you.” Inside, the
officer found five shotguns set at intervals of six, eight,
or ten feet along the south side of the building, together
with a lot of shells and cartridges. The shells were loaded
with No. 4 shot, the size that hit the officers. WhenMiller
was arrested, the officer asked him who did the shooting.
He replied: “You know we have had the Union headquar-
ters torn down by thugs and we are going to protect this
one.” He further said the officers came down there and
he ordered them off the premises.

After laying the proper predicate therefor, several
witnesses were permitted, over objections duly entered,
to give in evidence dying declarations of the deceased to
the effect: “I don’t see why they shot me” *** “I don’t
know why any one wanted to shoot me.” *** “I don’t
know why they shot me in the back. I never did them
any harm.” *** “I don’t know why they shot me in the
back and killed me. I didn’t do anything.” Motions to
strike; overruled; exceptions.

On cross-examination, and over objections duly en-
tered, the defendant Beal was asked if he did not dis-
tribute to the strikers through the union headquarters,
before and during the strike, a Communist newspaper,
published in New York, known as The Daily Worker,
which contained several communications critical of the
millowners and police officers of the city of Gastonia, to
which he replied: “They were not distributed under my
supervision. I just asked for them. I requested them to be
sent there and then let anybody take them who wanted
them. This was sometime during the strike.” The witness
had already testified, without objection, to a letter signed
by him and published in said paper under date of May 28,
1929.

On cross-examination and over objections duly en-
tered, Mrs. Edith Saunders Miller, wife of the defendant
Clarence Miller, was required to read from a publication,
the substance of which she admitted teaching the strikers’
children, as follows:

1. “Wherever workers go on strike on what side do you
find the government? The answer came in the South-
ern strikes with very great speed. Immediately the
State troopers were ordered out on strike duty. Imme-
diately the National Guard were ordered out to shoot
down and to bayonet the men, women, and children
on the picket line. It is clear where the government
stands. The government stands with the bosses against
the strikers. The government stands for slavery for the
workers, misery and starvation for the workers chil-
dren. The government stands for child labor. The gov-
ernment is the tool of the bosses against the workers.”

2. “Strikers children! We call upon you to join the ‘Young
Pioneers,’ an organization of workers children all over
the country. The Young Pioneers is that organization
of the workers children which fights for better con-
ditions of the workers children all the time. Which
fights against child labor, which fights against the
bosses government, which fights for a workers and
farmers government just like they have in Soviet Rus-
sia.”
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Again, for purposes of impeachment only, certain
questions were propounded to this witness and answered,
over objection duly entered, as follows:

“Q. Have you not taught in Gastonia that there
is no God? (No answer) “Q. Mrs. Miller, I ask you
this question: ‘Do you believe in the existence of a
Supreme Being who controls the destiny of men,
who rewards their virtues or punishes their trans-
gressions here or hereafter?’ A. No. I believe that
man controls his own destiny. “Q.Therefore, tak-
ing an oath and appealing to this Supreme Being
would have no effect on you? A. I say any oath I
take to tell the truth has a binding effect on me.
“Q. When you take it on the Bible and appeal to
God, would that have an effect on you? A. Yes,
it is an oath. Any oath will have an effect on
me. “Q. You might take it on an almanac just
as you would on a Bible and it would have the
same effect on you, wouldn’t it? A. Yes -I’d tell
the truth.”

Just prior to the foregoing part of the cross-
examination, to which exceptions were duly taken and
entered, the witness testified, without objection, as fol-
lows:

“I testified in the habeas corpus hearing and took
an oath to tell the truth. Put my hand on the
Bible for the purpose of testifying in this case. I
have taken the oath. Put my hands on the Bible,
swore to tell the truth, the whole truth, and noth-
ing but the truth, so help me, God.”

The defendants proposed to show by Plummer Stew-
art, a practicing attorney of the city of Charlotte, “that he
knew the defendants’ witness, S. W. McKnight, knew his
reputation and it was good.” Objection; sustained; excep-
tion.

The substance of the following excerpt from the
court’s charge to the jury forms the basis of several ex-
ceptive assignments of error:

“Certain of the defendants, to-wit, Beal, Carter
and Hendricks, went on the stand and testified in
their own behalf and so the court instructs you
that when you come to consider the evidence of
these three defendants, the law requires that you
shall remember their relation to the case as defen-
dants, the interest which they have in the result

of your verdict, and to scrutinize their testimony
with care to the end that you may determine to
what extent, if any, their testimony has been bi-
ased by their interest, *** and having so con-
sidered it, you will give to their testimony such
weight as you consider it is entitled to and if you
believe them you should give their testimony the
same weight as you would give the testimony of
any other credible witness.”

There was a motion in arrest of judgment upon the
second, third, and fourth counts, on the alleged ground
that the defendants were not required to plead to the bills
containing these charges; overruled; exception.

The defendants lodged a motion that the court set
aside the verdict in its discretion for alleged prejudicial
appeals of the solicitor in his closing argument to the jury;
overruled; exception.

Verdicts: Guilty of murder in the second degree as to
each of the defendants on the first count; guilty as charged
as to each of the defendants on the second and third
counts; and guilty of an assault with a deadly weapon as
to each of the defendants on the fourth count.

Judgments: As to the defendants Beal, Carter, Harri-
son, and Miller, and each of them, imprisonment in the
state’s prison for a term of not less than seventeen nor
more than twenty years on the charge of murder or the
first count, ten years on the second count, the two sen-
tences to run concurrently, and prayer for judgment con-
tinued on the third and fourth counts. As to the defen-
dants McGinnis and McLaughlin, and each of them, im-
prisonment in the state’s prison for a term of not less than
twelve nor more than fifteen years on the charge of mur-
der or the first count, not less than five nor more than
seven years on the second count, the two sentences to
run concurrently, and prayer for judgment continued on
third and fourth counts. As to the defendant Hendricks,
imprisonment in the state’s prison for a term of not less
than five nor more than seven years on the charge of mur-
der on the first count, five years on the second count, the
two sentences to run concurrently, and prayer for judg-
ment continued on the third and fourth counts.

The defendants appeal, assigning errors.
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STACY, C. J. (after stating the
case).

The one overshadowing circumstance appearing on the
record, which gives decided color and tone to the state’s
case, is that, when the shooting was over and the smoke of
the guns had cleared away, it was discovered that three of
the officers, and Roach, who came with them, had been
shot, one slightly hurt, two seriously injured, and the chief
of police mortally wounded; while the defendants, with
the exception of Joseph Harrison, were unharmed.

The case in brief, from the state’s viewpoint, is sim-
ply this: Aderholt, Gilbert, and Roach were shot down,
being hit in the back, at least Aderholt was, while going
with the guard under arrest from the front yard of the
union premises to the city car. Ferguson, who was stand-
ing a short distance in front of them and near the automo-
bile, was also shot. The fact that the defendant Harrison
was shot down at the same time and found lying with the
officers would seem to indicate that he, and not George
Carter, who sustained no injuries, was the guard with the
officers in the line of fire; leastwise the evidence clearly
permits the inference, if it does not compel the conclu-
sion.

Under these circumstances, the prosecution evidently
contended with convincing logic that to accept the sug-
gestion of the defendants that the injured officers were
victims of their own guns would be to reject all the natu-
ral evidence in the case and to substitute theory for fact.
At any rate, the inculpatory circumstances appearing on
the record are quite sufficient to carry the case to the jury
as against each and all of the defendants. ***

Indeed, as to the defendant Beal, his immediate de-
parture from the community was a circumstance worthy
of consideration by the jury, especially in view of the fact
that he was regarded as the guiding genius of the strike,
and, as the state contends, had counseled violence. ***
And while the absence of the defendant Harrison from
the witness stand, as a matter of law, created no presump-
tion against him, and was not a proper subject for com-

ment by counsel in arguing the case before the jury, nev-
ertheless his failure to testify of necessity left the jury to
infer the facts without the benefit of any statement from
him. ***

That the defendants had conspired and unlawfully
agreed among themselves to resist the officers to the
death, and to shoot and shoot to kill, in case their plans
were interrupted or their purposes frustrated, as alleged
and contended by the state, is a permissible inference
from all the facts in the case. The evidence tends to show
that instructions to this effect were given by Beal and ex-
ecuted by the defendants. ***

Thus the state made out a prima facie case of conspir-
acy against the defendants, rendering the acts and dec-
larations of each, done or uttered in furtherance of the
common design, admissible in evidence against all, and
the demurrers to the evidence were properly overruled.
“Every one who does enter into a common purpose or de-
sign is equally deemed in law a party to every act which
had before been done by the others, and a party to every
act which may afterwards be done by any of the others,
in furtherance of such common design.” State v. Jackson,
82 N.C. 565.

Moreover, it is a settled principle of law, apparently
applicable to the facts of the instant case, that, where a
number of persons aid and abet each other in the com-
mission of a crime, all being present, all are principals
and equally guilty.

The cross-examination of the defendant Beal with re-
spect to the distribution among the strikers of a Commu-
nist newspaper, known as The Daily Worker, was compe-
tent as tending to show the purposes and objects which
the members of the union had in mind, and the meth-
ods by which they proposed to accomplish those objects.
It is a permissible inference that, as these publications
containing criticisms of the police officers of the city of
Gastonia, were distributed through the union headquar-
ters, themembers of the organization thereby intended to
make such criticisms their criticisms, and any suggestions
contained therein their suggestions and advice. Spies v.
People.1

1Spies v. Illinois, 12 N.E. 865 (Ill. 1887), was a criminal case against eight defendants charged with the death of a Chicago police officer during the Hay-
market Uprising in May 1886. The defendants were anarchists and socialists, and the case attracted international attention and criticism because of the
hostility and prejudice that the trial judge and jury displayed toward the defendants because of their political views. All eight were convicted, with seven
sentenced to death and one sentenced to 15 years imprisonment. Of the seven facing execution, four were ultimately hanged, one committed suicide on
the eve of his scheduled hanging, and the remaining two had their sentences commuted to life in prison. Five years after the trial, Illinois governor John
Peter Altgeld granted a pardon to the three living defendants.
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Furthermore, it is an unquestioned truism that the
cross-examination of a witness may be pursued by coun-
sel as a matter of right so long as it relates to facts in
issue or relevant facts which were the subject of his ex-
amination in chief. When, however, it is sought to go
beyond the scope of the examination in chief, for pur-
poses of determining the interest or bias of the witness
and to impeach his credibility, the method and duration
of the cross-examination for these purposes rest largely
in the discretion of the trial court. In State v. Davidson,
it was said that the tendency of modern decisions is to
allow almost any question to be put to a witness, and to
require him to answer it, unless it should subject him to a
criminal prosecution. But in State v. Winder, it was sug-
gested that the rule, thus broadly stated, was subject to
some exceptions, and called attention to the opinion in
State v. Holly, and what was said therein as to collateral
testimony on the question of character.

The strike, it should be remembered, was being con-
ducted by the National Textile Workers’ Union, of which
the defendant Beal was an officer and representative. The
evidence tends to show that he was in reality the leader
of the strikers and their chief counselor. Hence it was
competent to cross-examine him as to the part he took in
the distribution of the publications in question. Spies v.
People, supra.

What has been said with respect to the cross-
examination of the defendant Beal, concerning the dis-
tribution of copies of The Daily Worker, applies equally
to the cross-examination of Mrs. Edith Saunders Miller,
wife of Clarence Miller, relative to the substance of what
she taught the strikers’ children. Mrs. Miller was orga-
nizer of the children’s section of the union, and had been
asked by the national office, in fact by the president of the
union, to come to Gastonia and help organize the work-
ers in the textile industry, which she was then engaged in
doing.

It is charged that the defendants had conspired and
unlawfully agreed among themselves to resist the officers
of the law, representatives of the government, and it was
therefore competent to ascertain what part, if any, they
took in exciting resistance to the officers and discontent
with the government. The questions propounded in this
respect were not improper.

We now come to the exceptions upon which the de-
fendants place great reliance for a reversal of the judg-
ments, to wit, those taken during the cross-examination
of Mrs. Miller with respect to her religious views.

The question sought to be presented by these excep-
tions is whether the witness, whose competency as such is
not assailed and who is not a party, can be interrogated,
on cross-examination, as to her religious belief or unbe-
lief, for the purpose of discovering her credibility.

The right so to interrogate a witness has been affirmed
in some jurisdictions and denied in others, depending
upon the constitutional and statutory provisions in the
respective states at the time.

It was provided by section 19 of the Declaration of
Rights, Constitution of North Carolina of 1776, “that
all men have a natural and unalienable right to worship
Almighty God according to the dictates of their own con-
science.” Thiswas amendedwith the adoption of theCon-
stitution of 1868 so as to read as follows: “Sec. 26. [Re-
ligious liberty.] All men have a natural and unalienable
right to worship Almighty God according to the dictates
of their own consciences, and no human authority should,
in any case whatever, control or interfere with the right
of conscience.”

We are not now called upon to say, nor do we de-
cide, what effect, if any, this change in the organic law
had upon the then existing disqualification of witnesses,
or upon the right of the Legislature thereafter to render
persons incompetent to testify as witnesses, on account of
their opinions on matters of religious belief. Nor do we
find any case, heretofore decided, dealing with the effect
of this change.

The point stressed on the argument and debated on
brief is not what questions may be put to a person on his
voir dire to test his competency to be sworn as a witness,
but whether a witness, whose competency is not chal-
lenged and who is not a party, may be interrogated, on
cross-examination, concerning his opinions onmatters of
religious belief, for the purpose of affecting his credibil-
ity.

Under sections 3189, 3190, and 3191, of the Consoli-
dated Statutes, witnesses are required to be sworn or af-
firmed to speak the truth before they are allowed to tes-
tify, but we have no statute dealing with the exact ques-
tion under review. See valuable article by Hon. J. Craw-
ford Biggs in North Carolina Law Review, Dec., 1929,
entitled, “Religious Belief as Qualification of a Witness.”
And further, as bearing on the policy of the state, it may
be observed that “all persons who shall deny the being
of Almighty God” are disqualified for office under arti-
cle 6, § 8, of the Constitution. Ours is a religious people.
This is historically true. American life everywhere, as ex-
pressed by its laws, its business, its customs, its society,
gives abundant recognition and proof of the fact.
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Competency and credibility are two different things.
A person may be a competent witness and yet not a cred-
ible one. The law declares his competency, but it can-
not make him credible. “The credibility of a witness is a
matter peculiarly for the jury, and depends not only upon
his desire to tell the truth, but also, and sometimes even
to a greater extent, upon his insensible bias, his intelli-
gence, his means of knowledge and powers of observa-
tion.” Cogdell v. R. R.

Cross-examination is one of the principal tests which
the law has devised for the discovery of truth. By means
of it, the situation of the witness with respect to the par-
ties, and to the subject of litigation, his interest, his mo-
tives, his inclination and prejudices, his means of obtain-
ing a correct and certain knowledge of the facts to which
he bears witness, the manner in which he has used those
means, his powers of discernment, memory, etc., may all
be fully investigated in the presence of the jury, to the end
that an opportunity may be afforded for observing his
demeanor and determining the weight and value which
his testimony merits. Riverview Milling Co. v. Highway
Comm., supra. Ordinarily, therefore, a witness may be
asked any questions on cross-examination which tend to
test his accuracy, to show his interest or bias, or to im-
peach his credibility.

This much is conceded, but it is contended that a per-
sonal scrutiny into one’s faith and conscience, or defect of
religious sentiment and belief according to the prevail-
ing opinion of the community at the time, has no proper
bearing on the question as to whether he condemns false-
hood or holds truth as a virtue, and is therefore contrary
to the spirit of American institutions.

… “Laws providing that no person shall be incompe-
tent to testify on account of religious belief, that no con-
trol of or interference with rights of conscience shall be
permitted, or the like, have been held not only to make
persons competent to testify without regard to religious
belief or unbelief, but also to prevent any inquiry into
that belief for the purpose of affecting credibility.”

But is it an interference with the rights of conscience,
or an effort to control such rights, prohibited by our Con-
stitution, to interrogate a witness about his opinions on
matters of religious belief? It is not proposed to change
his opinions or to disturb them in any way. It is only
sought to discover what opinions he entertains-those of
his own choosing-so as to enable the jury, as far as such
indications will allow, to know what manner of thoughts
he is thinking at the time he testifies. It has been said that
a man is what he thinks, “For as he thinketh in his heart,
so is he.” Prov. 23:7.

It has been held, in a number of states, where persons
are excluded as witnesses for defect of religious sentiment
and belief, that if the ordinary oath is administered to a
witness, without his making any objection to its form, he
may be asked, on cross-examination whether he thinks
the oath binding on his conscience.

And in Carver v. United States, speaking of dy-
ing declarations and their impeachment, the court said:
“They may be contradicted in the same manner as other
testimony, and may be discredited by proof that the char-
acter of the deceased was bad, or that he did not believe in
a future state of rewards or punishment”-citing a number
of cases as authority for the position. ***

It is not an interference with the constitutional rights
and liberties of a witness to require him to disclose, on
cross-examination, his present situation, employment,
and associates, as, for example, in what locality he resides,
what occupation he pursues, and whether or not he is in-
timately acquainted and conversant with certain persons;
for, however these may disparage him in the eyes of the
jury, they are of his own selection and constitute proper
matters of inquiry; subject, of course, to the rule against
self-incrimination.

On the other hand, it may be queried that, if one’s re-
ligious belief or unbelief is not to affect his competency
as a witness, but may be inquired of, to affect his credi-
bility, have not his rights of conscience, for all practical
purposes, been affirmed and denied in the same breath?
What boots it, ask the advocates of this view, whether he
be refused the right to testify altogether, or, being permit-
ted to testify, have his testimony discredited and rejected
by the jury, if, in the end, they both amount to the same
thing? In this connection it is contended that there is no
essential difference between a refusal to hear and a re-
jection after hearing. By statute in Indiana, and perhaps
in other states, it is provided that want of religious faith
shall not affect the competency of a witness, but shall go
only to his credibility.

There are those who feel more deeply over religious
matters than they do about secular things. It would be
almost unbelievable, if history did not record the tragic
fact, that men have gone to war and cut each other’s
throats because they could not agree as to what was to be-
come of them after their throats were cut. Many sins have
been committed in the name of religion. Alas! the spirit
of proscription is never kind. It is the unhappy quality
of religious disputes that they are always bitter. For some
reason, too deep to fathom, men contend more furiously
over the road to heaven, which they cannot see, than over
their visible walks on earth; and it is with these visible
walks on earth alone that we are concerned in the trial of
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causes. In recognition of this fact and because “our civil
rights have no dependence on our religious opinions,” as
proclaimed byThomas Jefferson and embodied in theVir-
ginia statute of religious freedom, it was provided in the
North Carolina Constitution of 1868 that “no human au-
thority should, in any case whatever, control or interfere
with the right of conscience.”

Cogent reasons may be advanced on both sides of the
question, andwere advanced on the argument in this case.
But we do not think the record calls for an interpretation
of the constitutional provision, above set out, or for a def-
inite ruling on the question debated. The answers of the
witness, taken in connection with her previous testimony,
do not show that she intended to express disbelief in a
Supreme Being, or to deny all religious sense of account-
ability, such as would have disqualified her as a witness
at the common law, or under the Declaration of Rights
of 1776. But, even if error were committed in not sustain-
ing objections to the questions propounded, which is not
conceded, it would seem that, in the light of the answers
elicited, no appreciable harm has come to the defendants,
if harm at all, and that the verdicts and judgments ought
not to be disturbed on account of these exceptions.

Mere error in the trial of a cause is not sufficient
ground for a reversal of the judgment. To accomplish this
result, it should be made to appear that the ruling was
material and prejudicial to appellant’s rights. The foun-
dation for the application of a new trial is the allegation
of injustice arising from error, but for which a different
result would likely have ensued, and the motion is for re-
lief upon this ground. Unless, therefore, some wrong has
been suffered, there is nothing to relieve against. The in-
jury must be positive and tangible, and not merely theo-
retical.

The motion to set aside the verdicts and for a new
trial on the ground of alleged prejudicial appeals by the
solicitor in his closing argument to the jury is, in its very
terms, addressed to the discretion of the court, and there
is nothing on the record to show any abuse of discretion
or that the solicitor exceeded the limits of fair debate.

The general rule is that what constitutes legitimate
argument in a given case is to be left largely to the sound
discretion of the trial court, which will not be reviewed
on appeal unless the impropriety of counsel be gross and
well calculated to prejudice the jury.

Speaking to the subject in State v. Tyson, Walker, J.,
delivering the opinion of the court, said: “We conclude,
therefore, that the conduct of a trial in the court below,
including the argument of counsel, must be left largely to
the control and direction of the presiding judge, who, to
be sure, should be careful to see that nothing is said or
done which would be calculated unduly to prejudice any
party in the prosecution or defense of his case; and when
counsel grossly abuse their privilege at any time in the
course of the trial, the presiding judge should interfere at
once, when objection is made at the time, and correct the
abuse. If no objection is made, while it is still proper for
the judge to interfere in order to preserve the due and or-
derly administration of justice and to prevent prejudice
and to secure a fair and impartial trial of the case, it is
not his duty to do so in the sense that his failure to act at
the time or to caution the jury in his charge will entitle
the party who alleges that he has been injured to a new
trial. Before that result can follow the judge’s inaction,
objection must be entered at least before verdict.”

This was further amplified in State v. Davenport, as
follows: “In the passage taken from State v. Tyson we did
not intend to decide that a failure of the judge to act im-
mediately would be ground for a reversal (unless the abuse
of privilege is so great as to call for immediate action) but
merely that it must be left to the sound discretion of the
court as to when is the proper time to interfere, but he
must correct the abuse at some time, if requested to do
so, and it is better that he do so even without a request,
for he is not ameremoderator, the chairman of ameeting,
but the judge appointed by the law to so control the trial
and direct the course of justice that no harm can come
to either party, save in the judgment of the law, founded
upon the facts, and not in the least upon passion or prej-
udice. Counsel should be properly curbed, if necessary,
to accomplish this result-the end and purpose of all law
being to do justice. Every defendant “should be made to
feel that the prosecuting officer is not his enemy,’ but that
he is being treated fairly and justly.

In the instant case, it appears that the court promptly
stopped the solicitor on objection being made to his ar-
gument by counsel for the defendants, and at one time
the court of its own motion directed the solicitor to stay
within the record, but there is nothing to show the char-
acter of the argument or that the judge failed to do his
full duty in this respect.

There are numerous other exceptions in the case, all
of which have been examined with care. Even if there be
technical error in some of the rulings, this alone would
not work a new trial. We are convinced, from a searching
scrutiny of all that transpired on the hearing, to which
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exceptions have been taken, that substantial justice has
been done, and that no reversible error has been made
to appear. The verdicts and judgments, therefore, will be
upheld.

No error
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