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 103

 No African-American Lawyers
 Allowed: The Inefficient Racism

 of the ABA's Accreditation

 of Law Schools

 George B. Shepherd

 The American Bar Association acknowledges the national scandal of the
 low number of African-Americans in the legal profession: only 4 percent of
 lawyers are black, compared to 13 percent of the population.1 Blacks are less
 represented in the law than in almost any other profession, including physi-
 cians.2 The underrepresentation in the legal profession oppresses blacks in
 pervasive, insidious ways. As Tocqueville wrote of the United States in the
 1830s, the "aristocracy . . . occupies the judicial bench and bar."3 Much the
 same is true today. A law degree is a prerequisite for many positions of
 economic advantage and political power. In part because few blacks are
 lawyers, few blacks join the high ranks of wealth and authority. Moreover, the
 absence of black attorneys eliminates the ability of many blacks to obtain legal
 services at prices they can afford.

 The ABA professes to be dedicated to increasing the number of minority
 lawyers. It claims that one of its main missions is to "increase racial and ethnic
 diversity at all levels of the legal profession."4 Indeed, the ABA's president,
 William Paul, named diversity in the profession as the ABA's central priority,5
 and indicated one of the ABA's primary objectives: "Increase the number of

 George B. Shepherd is a professor of law at Emory University .
 I thank William Buzbee, William J. Carney, Ronald A. Cass, David Garrow, Andrew Kull, Robin

 Mills, Deborah L. Rhode, Keith Rowley, Robert Schapiro, Charles A. Shanor, Joanna M. Shep-
 herd, William G. Shepherd, Kent Syverud, and seminar participants at Emory University, George
 Mason University, Indiana University - Bloomington, and Indiana University - Indianapolis.

 1 . United States Bureau of Census, Statistical Abstract of the United States 1999 14 table 1 3, 424
 table 675 (1999) [hereinafter Statistical Abstract]; Commission on Racial and Ethnic Diver-
 sity in the Profession, American Bar Association, Miles to Go: Progress of Minorities in the
 Legal Profession 1, 2 table 2 (Chicago, 2000) [hereinafter Miles to Go].

 2. Miles to Go, supra note 1, at v.

 3. Alexis de Tocqueville, Democracy in America, ed. Phillips Bradley, trans. Henry Reeve, 278
 (New York, 1945).

 4. American Bar Association Resources Guide: Programs to Advance Racial and Ethnic Diver-
 sity in the Legal Profession, available at <www.abanet.org/leadership/recmenu.html> at 6
 [hereinafter ABA Resources Guide].

 5. See New ABA Head Decries Lack of Diversity, N.Y. L.J., Aug. 11, 1999, at 1.

 Journal of Legal Education, Volume 53, Number 1 (March 2003)
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 104 Journal of Legal Education

 minority students who attend and graduate from law school."6 The ABA has
 proceeded on many fronts, creating commissions, diversity initiatives, action
 groups, councils, "diversity days," and scholarships.7

 The ABA has also sought to embody its commitment to diversity and
 affirmative action in its standards for accrediting law schools. Standard 211,
 requiring an "Equal Opportunity Effort," demands that law schools affirma-
 tively seek out and provide special help to minority students.8 In compliance
 with the ABA's mandate, accredited schools routinely employ affirmative
 action programs that admit black applicants with substantially lower LSAT
 scores and undergraduate grades than white applicants.9 Recognizing that,
 nonetheless, blacks' relatively low LSAT scores often prevent
 them from gaining admission to law school, the ABA has suggested that law
 schools "develop alternative admission criteria and de-emphasize reliance on
 LSAT scores."10

 However, all of the ABA's diversity efforts ring hollow. It is the ABA itself
 that caused blacks to be excluded from the profession in the first place. The
 ABA, collaborating with state governments and courts, has created and main-
 tains two barriers that prevent blacks from entering the legal profession in
 larger, fairer numbers. The first is the bar exam. A long literature describes
 both how the bar exam excludes blacks at a much higher rate than whites and
 how the bar exam fails to test real lawyering ability.11

 This paper focuses on the second high barrier to blacks' full entry into the
 legal profession: the ABA's elaborate system for accreditation of law schools.
 Almost all states grant licenses to practice law only to students who have
 graduated from ABA-accredited law schools. The ABA's accreditation stan-
 dards operate generally to accredit law schools that serve white students but to
 deny accreditation to law schools that would serve black students. The end
 result is that, if there were no affirmative action, U.S. law schools would each

 year admit fewer than 2,000 blacks.

 As I will show, the racist impact of the ABA's accreditation system takes two
 forms: academic racism and financial racism. The ABA's standards inflict

 academic racism because they exclude disproportionately far more blacks than
 whites. The standards deny accreditation to schools with students whose
 academic qualifications fall below certain limits; blacks, more than whites, lack
 the required qualifications. For example, the ABA generally denies accredita-

 6. ABA Resources Guide, supra note 4, at 3.

 7. See, e.g., id. at 3, 12.

 8. American Bar Association, Standards for Approval of Law Schools 36-38 (Chicago, 2000)
 [hereinafter ABA Standards]. Most of the subsequent references to the standards are not
 footnoted.

 9. See generally Linda F. Wightman, The Threat to Diversity in Legal Education: An Empirical
 Analysis of the Consequences of Abandoning Race as a Factor in Law School Admission
 Decisions, 72 N.Y.U. L. Rev. 1 (1997).

 10. ABA Resources Guide, supra note 4, at 6.

 1 1 . See infra note 98.
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 The Inefficient Racism of the ABA 5 Accreditation of Law Schools 105

 tion to any school for which the average LSAT score is below 143. The average
 LSAT score for blacks is 142, compared to 152 for whites.12 This accreditation
 standard alone causes the ABA to grant accreditation to schools that serve
 average whites, but to shut down any school that would serve average blacks.
 Likewise, the ABA denies accreditation to schools whose students have

 lower undergraduate grades or pass the bar exam at lower rates. Like the
 LSAT accreditation cutoffs, these requirements filter out schools that would
 serve blacks.

 No principled basis exists for these requirements. For example, the LSAT
 fails to predict eventual ability to pass the bar exam, much less lawyering
 ability. Moreover, even if lawyers with low LSAT scores were less able, these
 lawyers could nonetheless readily complete many normal legal tasks that are
 not highly complex.

 In addition, ABA accreditation imposes financial racism. Accreditation
 requirements cause law schools' costs and tuition levels to increase substan-
 tially. For example, the requirements that govern law schools' libraries rou-
 tinely increase a school's costs by more than $4,000 per student per year.
 Together, the various requirements probably more than double schools'
 costs. To survive, all law schools except taxpayer-subsidized state schools or
 private schools with large endowments must pass the costs along to their
 students by raising tuition. In addition, the requirements impose other bur-
 dens on students, such as mandatory college education and three years of law
 school, that increase the cost of becoming a lawyer to more than $200,000.
 The ABA forces one style of law training, at Rolls-Royce prices. It shuts out
 many blacks, whose families have far lower average incomes and wealth than
 whites. The availability of student loans reduces the harms little. The jobs that
 most blacks could obtain from the low-ranked law schools that they could
 attend offer salaries too small to permit repayment of the necessary large
 loans. The ABA's financial racism is as effective in excluding most blacks from
 the profession as a rule that specifically limited the numbers of black lawyers
 and predominantly black law schools.

 Affirmative action efforts counteract only a modest part of the system's
 discriminatory impacts. Without affirmative action, the accreditation system
 would deny admittance to any law school to more than 78 percent of black
 applicants. With affirmative action, the system still rejects more than 54
 percent of blacks, compared to only 25 percent of whites. It is now even more
 difficult for most blacks to attend law school than it was in 1920, before the

 civil rights movement eliminated direct racist discrimination. Moreover, the
 system undoubtedly deters tens of thousands of additional blacks from even
 applying to law school.

 The recent attacks on affirmative action make even more urgent the
 elimination of the accreditation system. As the attacks against affirmative
 action intensify further, even affirmative action's modest ameliorating im-

 12. Law School Admission Council, LSAT Performance with Regional, Gender, and Ethnic
 Breakdowns: 1993-1994 Through 1999-2000 Testing Years (Newtown, 2000) [hereinafter
 LSAT Performance]. I also obtained data directly from the LSAC (on file with author).
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 1 06 Journal of Legal Education

 pacts may end. Then blacks will bear the accreditation system's full discrimina-
 tory brunt. The large discriminatory wounds will no longer be even partly
 concealed by the affirmative action Band-Aid.

 It is no accident that accreditation harms black law schools and black

 students. During the 1920s and 1930s the bar, the courts, and state govern-
 ments imposed the accreditation system as an intentional means to exclude
 blacks and other minorities from the profession to reduce competition for
 existing white lawyers. Those who presently operate the system do not harbor
 personal racist beliefs; they merely believe that admitting more lawyers into
 the profession, many of whom would be black, would harm consumers and
 the profession. However, these well-intentioned people tenaciously enforce a
 deeply discriminatory system with roots in a racist past. It is the system, not
 those who currently operate it, that is racist. It is the system's discriminatory
 impacts, openly intended by those who originally established the system, that
 make it so.

 Primarily because of its racist impacts, but also for other important rea-
 sons,13 the ABA's accreditation requirement should be eliminated. People
 without a degree from an accredited law school should be able to practice law.
 Removing the flawed, artificial accreditation bottleneck would allow a diver-
 sity of training methods. The change would not in fact be drastic, and it would
 create many benefits but few harms. The law would cease to be a profession
 only for a highly paid, mainly white elite. Instead the profession, opening itself
 to people of diverse races and socioeconomic backgrounds as before, would
 regain the rich benefits of the system that existed for more than a century
 before restrictive and discriminatory accreditation and bar exams began in
 the 1920s and 1930s. More law schools that served minorities and the poor
 would open, with streamlined programs and cheaper tuition. The current
 system's skills and high-end qualities would continue, while a freer market for
 variety would quickly open up. To Rolls-Royce legal educations would be
 added Buicks, Saturns, and Fords. More blacks and other minorities would

 become lawyers, matching the rising proportions in other professions. The
 proportion of blacks in law schools would begin to match the much higher
 proportion in undergraduate education, where accreditation is weaker.

 The new system would develop a wider range of talent, including lawyers at
 $60, $40, and even $25 an hour. This would fit the true diversity of legal needs,
 from simple to complex. With cheaper education available to more people,
 some lawyers for the first time would be willing and able to work for far less
 than at present. Some lawyers would continue to charge $300 per hour or
 more. However, the new system would allow clients with simpler problems to
 find much cheaper legal services.

 In its variety of available services and prices, the legal profession would join
 other healthy professions, such as the accounting profession. There, account-
 ing and tax services are available not only for $300 per hour at the big
 accounting firms, but also for $25 per hour at H & R Block. Moreover, cheaper

 13. See generally George B. Shepherd & William G. Shepherd, Scholarly Restraints? ABA
 Accreditation and Legal Education, 19 Gardozo L. Rev. 2091 (1998).
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 The Inefficient Racism of the ABA s Accreditation of Law Schools 107

 legal services would permit the poor, many of whom are minorities, finally to
 enforce their legal rights. Cheaper lawyers would especially help to serve poor
 and middle-class blacks, a group with especially large needs for legal services
 because of racial discrimination.

 The addition of many more lawyers would produce little increase in legal
 malpractice or fraud, and the quality of legal services would not decline.
 Sophisticated consumers, such as corporate general counsel, do not need
 accreditation to be able to choose competent lawyers. Although the poor and
 the middle class might benefit marginally from the protections that accredita-
 tion provides, accreditation tends to make legal services too expensive for
 these groups to afford. Private institutions would arise within the market for
 legal services to protect these consumers and to ensure that each legal matter
 was handled by lawyers with appropriate skills and sophistication. Large,
 expensive law firms would continue to handle complicated, high-stakes trans-
 actions and litigation. However, law companies that resembled H & R Block
 would open to offer reliable, inexpensive legal services for simple matters.
 The companies would monitor and guarantee the sendees of their lawyer-
 employees. Furthermore, elimination of accreditation would reduce the need
 for government subsidies for legal services for the poor, for state law schools,
 and for student loans.

 This is a modest, safe proposal. It merely reestablishes the system that exists
 in other professions. In business and accounting, for example, people may
 provide full-quality basic services without attending an accredited school or
 passing a qualifying exam. A person who seeks to manage a local McDonald's
 franchise need not attend business school first. Yet there is no indication that

 the level of malpractice or fraud is higher in these fields than in law. Nor is
 there any indication that malpractice and fraud were more frequent during
 the century before accreditation and the bar exam, when lawyers like Abraham
 Lincoln practiced.

 Indeed, the ABA's rigid forms of accreditation and the bar exam may have
 caused malpractice and fraud to be more frequent in law than in other fields.
 Accreditation and the bar exam may lull the public into the dangerously false
 belief that any lawyer who has graduated from an accredited school and
 passed the bar exam is competent and trustworthy for any legal task.

 More effective and selective means exist for protecting the public. Disci-
 pline of bad lawyers could be strengthened. The bar exam could remain
 mandatory, but no one would be excluded from the profession on account of
 it. Instead, bar exam scores would be public, and consumers could choose
 among lawyers' various combinations of price and accomplishment, as repre-
 sented by their scores. Likewise, as in other fields, accreditation might con-
 tinue as a voluntary exercise, which some schools might choose to undergo in
 order to attract better students.

 Earlier papers have addressed other inefficiencies and harms of the ac-
 creditation process and have called for change.14 Papers have also focused on

 14. See, e.g., George B. Shepherd, Cartels and Controls in Legal Training, Antitrust Bull.,
 Summer 2000, at 437. For example, more than 100 law school deans have endorsed limiting
 the intrusiveness of ABA accreditation. Shepherd & Shepherd, supra note 13, at 2155.
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 the discriminatory impacts of the bar exam.15 This is the first analysis of the
 discriminatory impact of accreditation.16

 This paper's analysis applies more broadly than just to blacks because
 blacks are not the only group that suffers from accreditation's harms. Hispan-
 ics, Mexican-Americans, and other groups with relatively low test scores,
 grades, and incomes are also injured. Incomes for Hispanics and Mexican-
 Americans are far lower than for whites.17 Likewise, their average LSAT scores
 and grades are lower than for whites, although the difference is not as great as
 for blacks.18

 I proceed as follows. Part I describes the law school accreditation system's
 history of intentional racism. Parts II and III discuss the system's academic and
 financial racism, while part IV shows that affirmative action fails to counteract
 the racism's harms. In part V, I discuss the racism's harmful impacts, both on
 the blacks whom the system excludes from law school and on the community.
 Part VI shows that elimination of the accreditation system would provide
 many benefits.

 I. ABA Accreditation's Racist History

 This paper will show that, because the ABA accreditation system is an elitist
 system that needlessly and unfairly discriminates against minorities and the
 poor, it should be eliminated. This observation is not entirely new. During the
 Jacksonian period of the 1820s and 1830s, the U.S. public reached a similar
 conclusion. It began to recognize that both the then-existing bar exams and
 the various educational requirements for admission to the bar, including law
 school attendance in some states, created an upper-class profession that
 unfairly denied entry to all except the wealthy and well connected. In re-
 sponse, the barriers to becoming a lawyer came tumbling down. By 1840
 almost any white male could practice law, with little or no educational require-
 ments and a perfunctory, easily passed bar exam. Abraham Lincoln became a
 lawyer without attending college or law school, and he was required to pass
 only a ten-minute oral bar exam.19

 The doors of the profession remained open until the Great Depression. In
 1923 no state required an applicant to the bar to have attended law school. In

 15. See, e.g., Cecil J. Hunt II, Guests in Another's House: An Analysis of Racially Disparate Bar
 Performance, 23 Fia. St. U. L. Rev. 721, 757 (1996); Deborah J. Merritt et al., Raising the Bar:
 A Social Science Critique of Recent Increases to Passing Scores on the Bar Exam, 69 U. Cin.
 L. Rev. 929 (2001).

 16. For my brief summary of this analysis, see George B. Shepherd, ABA Damages Black Law
 Schools, Naťl L.J., May 14, 2001, at A23.

 17. In 1997 the median income of Hispanics was $28,142, about the same as blacks', compared to
 $46,754 for whites. Statistical Abstract, supra note 1, at 478 table 750.

 18. In 1998-99 the average LSAT scores and undergraduate grades for Chicano/Mexican-
 Americans and Hispanic/Latino applicants to law school were 148/B and 147/B, compared
 to 153/B+ for whites and 142/B- for blacks. LSAT Performance, supra note 12.

 19. Anton-Hermann Chroust, The Rise of the Legal Profession in America 165-66 (Norman,
 1965); Robert Stevens, Law School: Legal Education in America from the 1850s to the 1980s
 25 (Chapel Hill, 1983). See James W. Hurst, Growth of American Law: The Law Makers
 2811-83 (Boston, 1950).
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 The Inefficient Racism of the ABA 's Accreditation of Law Schools 109

 all states, a person could become a licensed lawyer by clerking in a law firm
 and then passing an easy bar exam. If one chose to go to law school, admission
 was not selective. Until 1928 anyone who could pay the tuition could study at
 any law school, including Harvard and Yale. Attendance at law school had few
 academic prerequisites. Only six states required any education beyond high
 school; thirty-two states did not even require graduation from high school.20

 Of course, the freedom to enter the legal profession never extended fully
 to blacks. During the period when the profession was wide open to whites,
 overt discrimination caused the profession to include almost no blacks. In
 1910 the U.S. had only 795 black lawyers; this was only .7 percent of the
 profession, although blacks were 11.1 percent of the population.21 In 1914 the
 ABA accidentally admitted its first three blacks. Recognizing its mistake, it
 rescinded their admission, stating that "the settled practice of the Association
 has been to elect only white men to membership."22 The ABA formally ex-
 cluded blacks until 1943. Many states prohibited blacks from attending state-
 run schools, although these cheaper, state-subsidized schools were the only
 schools that most blacks could have afforded. No law school south of Washing-
 ton, D.C., was racially integrated until 1935. Only in 1964 could the Associa-
 tion of American Law Schools certify that none of its member schools denied
 admission to blacks on grounds of race. In response to the discrimination, ten
 private law schools for blacks opened during the second half of the nineteenth
 century. All but three quickly closed.23

 During the late 1920s and 1930s, the organized bar began to be harmed
 economically by competition from an influx of new lawyers, many of whom
 were minorities. Two new routes to the legal profession had begun to open for
 blacks and other minorities. First, black applicants had begun to sue to be
 admitted to state-run law schools that excluded them. In a series of rulings, the
 U.S. Supreme Court held that state-run schools could not completely exclude
 blacks.24 Rather than integrate their existing schools, three states eventually
 established purportedly separate-but-equal law schools for blacks: North Caro-
 lina Central University in 1939, Texas Southern University in 1947, and
 Southern University in Louisiana in 1947. Other states began to integrate
 their law schools. Both the new state schools and the newly integrated older
 schools offered new opportunities for blacks.

 The second new route to the legal profession was the large number of for-
 profit part-time night law schools that began opening around 1900. These
 schools, with cheap tuition, undemanding admissions requirements, and
 lower academic standards, had been founded primarily to serve ethnic minori-
 ties, who viewed the legal profession as a means to social advancement.
 Thousands of new lawyers had begun to enter the profession by this route.

 20. Richard L. Abel, American Lawyers 42, 48-49, 59, 62-63 (New York, 1989).
 21. Id. at 99-100.

 22. Hunt, supra note 15, at 754 n.193.

 23. Abel, supra note 20, at 99-100.

 24. See, e.g., Sweatt v. Painter, 339 U.S. 629 (1950); McLaurin v. Oklahoma State Regents for
 Higher Education, 339 U.S. 637 (1950).
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 110 Journal of Legal Education

 Despite oppressive racial discrimination in law schools and the legal profes-
 sion, the number of African-American lawyers doubled between 1900 and
 1940, both in absolute numbers and as a proportion of the profession -
 although the number of black attorneys was still small.25

 Expressing both bigotry and their economic self-interest in eliminating
 competition from new lawyers, the bar acted to stop the influx of new minority
 lawyers in two new ways that did not involve the overt discrimination that was
 becoming increasingly difficult: decreasing bar exam pass rates and tighten-
 ing law school accreditation. It was no coincidence that bar pass rates plum-
 meted and mandatory accreditation began at exactly the time when minorities
 were finally overcoming overt discrimination and becoming lawyers. The bar
 exam and accreditation were the ABA's new line of defense against minorities
 that the ABA erected after overt discrimination began to fail. Although the
 ABA asserted that tough bar exams and accreditation were necessary for
 consumer protection, the calls for consumer protection came only when
 many new minority lawyers were beginning to compete effectively with the
 ABA's members. Manipulation of the bar exam and accreditation for eco-
 nomic purposes had an important racial component. The groups which
 threatened existing lawyers economically, and which the lawyers therefore
 sought to exclude, were racial and ethnic minorities.

 The first new approach that the bar employed was to decrease the pass rate
 on state bar exams. The reason that many state bar officials provided for
 decreasing the pass rate was to eliminate "overcrowding" in the profession -
 that is, to reduce competition for existing lawyers.'26

 The second means that the bar used to reduce competition from new
 minority lawyers was to close law schools that served minorities, and to do this
 by imposing accreditation requirements that disfavored the schools. The new
 requirements prohibited for-profit schools, required law students to have had
 expensive undergraduate education, eventually required expensive buildings
 and libraries, and required expensive full-time faculty rather than cheaper
 adjunct appointments. More directly, the ABA eventually began to refuse to
 accredit law schools whose students had low scores on standardized tests and

 low undergraduate grades. Traditional law schools cooperated with the ABA's
 efforts because stricter accreditation promised to reduce competition from
 the new for-profit schools.27

 The words of bar officials and law school representatives make clear that a
 main reason for the new requirements was to purify the legal profession of
 minorities who were now competing with white lawyers. Established lawyers
 used racism to promote their economic interest in suppressing competition,
 invoking racist caricatures to attempt to justify suppression of the new minor-
 ity competitors. The racist statements do not specifically focus on blacks, but
 instead focus on Jews and other ethnic minorities. This does not mean that
 blacks were despised any less than ethnic minorities, as the ABA's prohibition

 25. Stevens, supra note 19, at 74; Abel, supra note 20, at 80, 99-100.

 26. See Shepherd & Shepherd, supra note 13, at 2123-24.

 27. See id. at 2120-22, 2126-51.
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 The Inefficient Racism of the ABA 's Accreditation of Law Schools 111

 of black members indicates. It suggests only that ethnic-minority lawyers were
 a specific focus because there were more of them.

 The dean of the University of Chicago Law School wrote that a require-
 ment of two years of college would be "a rational, beneficent measure of
 reducing hereafter the spawning mass of promiscuous semi-intelligence which
 now enters the bar."28 An ABA official said in the ABA Report that many of the
 lawyers who came before the local bar grievance committees were "Russian
 Jew Boys";29 he recommended that a college education be required for all bar
 applicants, so that the immigrants could "absorb American ideals. "30 Another
 ABA leader again recommended that applicants for the bar be required to
 attend college; this would require them to mix with "the young American boys
 and girls."*1 The dean of the Wisconsin Law School told the annual AALS
 meeting:

 If you examine the class rolls of the night schools in our great cities, you will
 encounter a very large proportion of foreign names. Emigrants and sons of
 emigrants remembering the respectable standing of the advocate in their
 own home, covet the title as a badge of distinction. The result is a host of
 shrewd young men, imperfectly educated, crammed so they can pass the bar
 examinations, all deeply impressed with the philosophy of getting on, but
 viewing the Code of Ethics with uncomprehending eyes. It is this class of
 lawyers that causes Grievance Committees of Bar Associations the most
 trouble/2

 The term "ambulance chaser" appears to have been created around this time
 by the elite bar to describe the conduct of these new lawyers.33 By "ambulance
 chasing," elite lawyers usually meant vigorous competition in the legal market
 by foreign-born lawyers. One member of the Pennsylvania bar said that the
 Jewish applicants for the bar were "without the incalculable advantage of
 having been brought up in the American family life," and therefore they "can
 hardly be taught the ethics of the profession as adequately as we desire."34
 Likewise, the Yale Law School was concerned about the "Jewish Problem." Its
 dean argued against using applicants' grades to limit enrollment at law school;
 this would increase the number of students with "foreign" backgrounds rather
 than "old American" ancestry, producing an "inferior student body ethically
 and socially."35

 The ABA hoped to follow the lead of the medical profession, which had
 recently succeeded in reducing the number of minority physicians. At the

 28. Quoted in Abel, supra note 20, at 47.

 29. Henry Drinker, quoted in Stevens, supra note 19, at 176.

 30. Quoted in Harry First, Competition in the Legal Education Industry (I) , 53 N.Y.U. L. Rev. 311,
 363 (1978).

 31. Elihu Root, quoted in id., at 376.

 32. Harry S. Richards, quoted in Stevens, supra note 19, at 109 n.67.

 33. William R. Johnson, Schooled Lawvers: A Study in the Clash of Professional Cultures 151
 (New York, 1978).

 34. Quoted in id. at 150.

 35. Thomas W. Swan, quoted m John Henry Schlegel, American Legal Realism and Empirical
 Social Science: From the Yale Experience, 28 Buff. L. Rev. 459, 472 n.69 (1980).
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 112 Journal of Legal Education

 turn of the century, the number of medical schools had grown substantially.
 The American Medical Association then issued a report that listed many of
 them as unacceptable. This Flexner Report and the accreditation push that
 followed led to the failure of many of the new medical schools; by 1920 the
 number of schools had fallen to half the number in 1900. One result was that

 the number of black physicians declined: fewer blacks practiced medicine in
 1950 than in 1900. 36 An admiring leader in the ABA said, "I do not know
 whether we can accomplish in the next few years, working with the American
 Bar Association, what the American Medical Association has accomplished for
 the medical profession and medical schools, but I think we can go a very
 long way."37

 During the Depression the ABA was able to convince the federal and state
 governments to grant law licenses only to graduates of law schools that the
 ABA accredited. In 1923 no state required graduation from law school at all,
 much less from an ABA-accredited school. By 1935 nine states required
 graduation from an ABA-accredited school; by 1937 it was twenty states; by
 1938, twenty-three.38 Now almost all states require graduation from an accred-
 ited law school39 and exclude graduates of unaccredited schools from practice
 in both state and federal courts. Federal courts in a state almost always restrict
 admission to lawyers who have qualified for admission to the state's courts.

 The bar also succeeded in convincing states to require substantial educa-
 tion before law school. In 1927 only one state required two years of college.
 After 1929 state after state began to require two years of college; by 1942 nearly
 all states required at least two years of college, although until 1950, because of
 lawyers educated under the earlier system, more than half of practicing
 lawyers had not attended college at all.40 Now ABA accreditation standards 305
 and 502 require at least three years of undergraduate education and three
 years of law school. During the Depression the ABA happily noted that the
 new requirement of two years of college was causing both a drop in the
 number of law students and the closing of non-elite law schools.41

 As during the Jacksonian period of populism 100 years before, many
 argued that the requirements were elitist; they unfairly excluded those who
 could not gain admission to an elite school or who lacked sufficient wealth to
 support themselves during the many years of required college and law school
 study. One scholar noted that the "proposition is undemocratic and tends to
 create by law a favored class or a professional aristocracy to consist alone of

 36. Stevens, supra note 19, at 218 n.13. It is worth contemplating whether the medical profession,
 like the legal profession, would benefit from at least some relaxation of its exclusionary
 accreditation standards. The present system causes many communities to have too few
 physicians, and many people lack even basic health care.

 37. Statement of William Draper Lewis, quoted in First, supra note 30, at 353.

 38. Abel, supra note 20, at 42, 55.

 39. Section of Legal Education and Admissions to the Bar, American Bar Association, Compre-
 hensive Guide to Bar Admission Requirements, 2002, at 16-17.

 40. Stevens, supra note 19, at 209; Abel, supra note 20, at 49.

 41. 1936 Annual Review of Legal Education 35 (Chicago).
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 those who have the good luck to be born well off financially, or who have rich
 friends who will let them have the means to take up these long years in
 school."42 The trade association for the proprietary law schools argued that
 success in the law should not depend on which school a lawyer had attended,
 but on the "reputation, knowledge and experience of a lawyer."43

 The ABA's campaign of racist self-interest in the 1930s succeeded. The
 bar's manipulation of both the bar exam and accreditation reduced substan-
 tially the entry into the profession of blacks and other minorities. At the point
 when new civil rights victories had begun to promise to open the profession to
 blacks, the ABA used the bar exam and accreditation to ensure that the door

 remained shut. The door would not reopen, even a sliver, for thirty years.

 When accreditation began in the late 1920s and early 1930s, some of its first
 victims were law schools that served African-Americans. Three black law

 schools closed almost immediately: Freylinghuysen in Washington, D.C., in
 1927, Virginia Union in 1928, and Simmons in Kentucky in 1932. Even
 Howard, the leading black law school, almost failed. Its enrollment declined
 from 135 students in 1923-24 before accreditation to 44 students in 1932,

 when Howard had no choice but to raise its admissions standards to gain
 accreditation.44

 As law schools that served blacks shut, the accreditation campaign had the
 desired impact of reducing the number of black lawyers. Between 1940, when
 most lawyers had been educated before accreditation was imposed, and 1960,
 after accreditation's full impacts were felt, the percentage of black lawyers fell
 from 1.1 to .7. Between 1940 and 1950 the number of black lawyers fell even in
 absolute numbers, from 1,952 to 1,450. Accreditation helped to ensure that
 fewer blacks entered the legal profession than under earlier overt discrimina-
 tion. Like the AMA before it, the ABA used accreditation to exclude blacks just
 as effectively as earlier generations had used direct racial discrimination. Only
 in 1970, after affirmative action began, did the proportion of black lawyers
 again achieve its level of 1940. 45

 Even today it is more difficult for most blacks to study at law school than it
 would have been for them in 1920. As I now discuss, despite the civil rights
 movement, despite extensive affirmative action, no accredited law school will
 now admit most blacks; the ABA's accreditation efforts have shut down the

 schools that would have been willing to admit them. Moreover, accreditation
 causes the schools that survive often to be too expensive for the few blacks who
 might have qualified for admission. In contrast, in 1920 a place existed at law
 school for any black man, and at a much more affordable price.46

 42. George H. Ethridge, Unjust Standards for Law Practice, 2 Miss. L.J. 276, 277 (1929).

 43. Noble W. Lee, Brief in Support of Passage of s.1610 [on behalf of the National Association of
 Law Schools], 4 J. Marshall L.Q. 543, 544 (1939).

 44. Abel, supra note 20, at 101.
 45. M at 100.

 46. Accord id. at 101 ("Despite affirmative action programs, entry [for racial minorities into legal
 profession] remains far more difficult today than it had been a half-century earlier . . . .").
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 II. The ABA's Academic Racism

 The ABA grants accreditation only to law schools that admit "high quality
 students."47 In practice, this means schools that serve whites but not blacks.
 Accreditation's end result is that, absent affirmative action, accredited law

 schools admit three-fourths of white applicants but only one-fifth of blacks.

 A. The Discriminatory Accreditation Standards

 Of the ABA's requirements that discriminate academically, the three most
 harmful are the requirements of high LSAT scores, high undergraduate
 grades, and high bar pass rates. The academic requirements are especially
 severe because a school must attract students who satisfy them before the ABA
 will grant accreditation.

 The accreditation process is cloaked in secrecy. The ABA does not an-
 nounce publicly the specific standards that it imposes for test scores, grades,
 and bar pass rates. However, I have gained access to several of the private
 "action letters" that ABA accreditors have sent to law schools rejecting their
 applications for accreditation. The detailed letters make icy clear the cutoffs
 that the accreditors enforce.

 1. High LSAT Scores

 None of the ABA-accredited law schools has students with an average LSAT
 score below approximately 142.48 The ABA denies accreditation to any law
 school with average scores below this level; indeed, the usual requirement is
 average LSAT scores of at least 143. In addition, it tends to deny accreditation
 to a school that admits any students, regardless how few, with scores below 140.

 Although these strict requirements do not appear explicitly in the official
 accreditation standards, the ABA interprets and applies its standards to create
 the requirements. Before a law school may even apply for accreditation, it
 must complete at least one academic year of operation. To gain accreditation,
 the school must demonstrate that, during this preliminary period, its students
 had credentials that made them likely to pass the bar exam.49

 As one central indicator of the ability of a school's students to pass the bar
 exam the ABA uses their LSAT scores. The ABA's action letters often cite low

 scores as a reason for denying accreditation. The letter may mention the low

 47. See Letter from James P. White, ABA consultant on legal education, to Stanley M. Talcott,
 dean of the Barry University School of Law, and Jeanne O'Laughlin, president of Barry
 University, May 16, 2000, at 3 (on file with author) [hereinafter Barry Action Letter].

 48. See U.S. News and World Report, America's Best Graduate Schools, <www.usnews.com/
 usnews/edu/beyond/bchome.htm> (2000) [hereinafter U.S. News Graduate Rankings].
 See also American Bar Association, Official ABA Guide to Approved Law Schools, 2000
 Edition (New York, 1999) [hereinafter Officiai ABA Guide]. The statistics on a law school's
 LSAT scores that are usually reported are the scores of the student at the 25th percentile and
 the student at the 75th percentile. My admittedly inexact estimate of the school's average
 LSAT score is the mean of the school's scores for the 25th and 75th percentiles.

 49. ABA, Rules of Procedure for Approval of Law Schools by the American Bar Association
 (2003), Rule 4(C); ABA Standards, supra note 8, Standard 301(a), 501(b), Interpretation
 301-1.

This content downloaded from 
�������������152.33.50.165 on Wed, 19 Aug 2020 13:19:42 UTC������������� 

All use subject to https://about.jstor.org/terms



 The Inefficient Racism of the ABA ' s Accreditation of Law Schools 115

 LSAT score for the student at the 25th percentile of the student body, or it
 may focus on the number of students that the school admits with low LSAT
 scores. Regardless of the exact language, the ABA's basic underlying standard
 denies accreditation to schools with average LSAT scores below about 143.

 For example, in an attempt to gain full accreditation, the Thomasjefferson
 School of Law in California rejected any applicant with an LSAT score below
 143. Nonetheless, the ABA refused accreditation because the 143 cutoff was

 too low to assure that students would pass the bar. The action letter explained:
 "While the School has set a minimum LSAT of 143 for the incoming class, the
 correlation studies appear to indicate a much higher threshold before a
 better-than-50-percent bar passage rate is achieved."'0

 Likewise, a central reason for denying accreditation to Barry University
 School of Law in Florida was the students' LSAT scores. According to the
 action letter to Barry, a main reason that the ABA was denying accreditation
 was that Barry was not able to attract "higher quality students." Specifically, the
 law school's average student LSAT score was too low and the school admitted
 some students with scores below 140: "Students enrolling for the first time in
 the Fall 1999 had LSAT scores ranging from 131-154 and UGPAs of 2.03-3.80.
 Eight lLs had LSAT scores below 140. Ten students starting in 1998 had
 scores below 140. The 25th percentile levels for 1999 admittees were 141/2.38
 for full-time students and 141/2.49 for part-time."51

 Similarly, in denying accreditation to Georgia's John Marshall Law School,
 the ABA examined the LSAT scores of students that the school admitted from

 1998 through 2000 and concluded that the scores were too low to permit
 accreditation: "The lowest LSAT during this period ranged from 127 in Fall
 1998 to 137 in Winter 2000. Over the past four admissions cycles, the lowest
 LSAT was 127, 129, 132, and 137. The 75th and 25th LSAT percentiles during
 the past four admissions cycles were 146/139, 145/135, 147/138 and 145/
 138 »52 That iSj the ABA accreditors decided that John Marshall's average
 LSAT scores of about 142 or 143 were too low to permit accreditation.

 Likewise, the ABA threatened to deny reaccreditation to Texas Southern
 University's Thurgood Marshall School of Law unless it established higher
 LSAT admissions cutoffs. According to the accreditors, TSU's average score of
 1 42 was too low/' 3

 50. Letter from James P. White, ABA consultant on legal Education, to Kenneth J. Vandevelde,
 dean of the Thomas jefferson School of Law, July 8, 1999, at 8, 13 (on file with author)
 [hereinafter Thomas Jefferson Action Letter]. Thomasjefferson remains only provisionally
 accredited.

 51. Barry Action Letter, supra note 47, at 3, 5. ABA accreditors again rejected Barry in February
 2001. Scott Powers & Maria T. Padilla, Law School Fails to Pass, Orlando Sentinel, Feb. 21,
 2001, at Al.

 52. Letter from James P. White, ABA consultant on legal Education, to Michael Markovitz,
 chairman of the Board of Directors, John Marshall Law School, and Robert J. D'Agostino,
 professor, John Marshall Law School, May 22, 2000, at 12, 24 (on File with author) [hereinaf-
 ter John Marshall Action Letter].

 53. Ron Nissimov, ABA Wants TSU Law School to Hike Entrance Standards, Houston Chron.,
 July 25, 2001, at Al.
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 2. High Undergraduate Grades

 The ABA will not accredit a law school unless the school's students earned

 high undergraduate grades. None of the 167 ABA-accredited law schools has
 students with an average undergraduate GPA below about 2.7, or B-.M The
 ABA reasons that students with average UGPAs below this level cannot be
 expected to pass the bar exam.

 As with the LSAT cutoff, this is seen in the ABA's action letters. A reason, in

 addition to low LSAT scores, that the ABA action letters often cite in denying
 accreditation to a law school is that the average UGPA of the school's students
 is too low. For example, the ABA gave as one of its main reasons for denying
 accreditation to Georgia's John Marshall Law School its students' low UGPAs:
 "The 75th and 25th UGPA over the past four admissions cycles was 3.10/2.28,
 3.09/2.49, 3.00/2.33 and 3. 20/2. 60. "55 Similarly, the ABA denied accredita-
 tion to Barry in part because the 25th percentile UGPA for full-time students
 was 2.38 and the school admitted students with UGPAs as low as 2.03.™

 Likewise, it gave low UGPAs as a main reason for threatening not to reaccredit
 Texas Southern: its students' average of about 2.7 was inadequate.57

 3. High First-Time Bar Pass Rates

 Although a few states permit a school's graduates to take the state's bar
 exam even without ABA accreditation, students from these unaccredited

 schools may not sit for the bar in other states. Such a school may seek ABA
 accreditation after many years of operation and after many of its graduates
 have taken the state's bar exam. For a school with an existing track record, the
 ABA denies accreditation if its graduates pass the bar at a relatively low rate.
 Standard 301(a) specifically requires that a school "shall maintain an educa-
 tional program that prepares its graduates for admission to the bar." The
 ABA's official interpretation of this standard (301-1) says, "Among the factors
 to be considered in assessing the extent to which a law school complies with
 this Standard are . . . the bar passage . . . rates of its graduates." Likewise,
 Standard 501 (b) provides: "A law school shall not admit applicants who do not
 appear capable of satisfactorily completing its educational program and being
 admitted to the bar."

 The ABA frequently applies these provisions to deny accreditation if the law
 school's bar pass rate for first-time takers is either low in absolute terms or
 lower than that of accredited schools in the state. For example, in denying
 accreditation to Thomas Jefferson School of Law, the ABA focused not only
 on the academic qualifications of its students, but also on their rate of passing

 54. See U.S. News Graduate Rankings, supra note 48; Official ABA Guide, supra note 48. Like
 LSAT data, the statistics on undergraduate grades that are usually reported for each law
 school are the grades for the students at the 25th and 75th percentiles. To estimate average
 undergraduate grades at each school, I calculate the mean of the 25th and 75th percentile
 figures. See supra note 48.

 55. John Marshall Action Letter, supra note 52, at 12, 24.

 56. Barry Action Letter, supra note 47, at 3, 5.

 57. See Nissimov, supra note 53.
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 the bar. The ABA ruled that the school's bar pass rate was both too low in
 absolute terms and too low in comparison to that of California's accredited
 schools. The ABA's action letter held:

 Graduates of TJSL have had significant problems in passing the bar. In the
 five testings between February 1997 and July 1998, the overall pass rate was
 47%. In addition, the pass rate has declined precipitously from 60% in
 February 1997 to 39.3% in February 1998 and 36.1% in July 1998, before
 increasing to 47% in February 1999. (The overall pass rate for ABA-accredited
 schools was 56% for the February 1999 California Bar Exam.)08

 In its main "conclusion" denying accreditation, the ABA noted:

 The Committee specifically finds that the School is in violation of the
 Standards in that it is admitting large numbers of students who do not appear
 capable of satisfactorily completing the Law School's academic program
 and/or qualifying for the bar. [Standards 303(c), 501 (b), and 301 (a)]. While
 the Committee notes improvements in the 1998 and (anticipated) 1999
 entering qualifications of students, the School's own predictive studies, the
 high rate of academic attrition (22.4% Fall 1996 to Spring 1998), and the
 poor results of TJSL students on recent California Bar Examinations all
 appear to indicate that a substantial number of entering students are not
 capable of completing the law School's program and/or successfully passing
 the bar.59

 Likewise, in denying accreditation to John Marshall, the ABA cited not only
 the low LSAT scores and UGPAs for the school's students, but also the

 students' low bar pass rates. The ABA's action letter explained why the school
 failed to comply with standards 301 and 501:

 Over the past six testings (February 1997 - July 1999), first-time bar pass
 rates provided and updated by the Georgia Office of Bar Admissions forJMLS
 graduates ranged from a high of 53.8% (February 1999) to a low of 34.2%
 (July 1999). Over the past six testings the first-time bar pass rates forJMLS
 graduates was 40.7%, 37.5%, 52.9%, 42.3%, 53.8% and 34.2% and were from
 24.8% to 56.9% below the first-time pass rates for ABA accredited law schools
 in Georgia. According to data provided by the Office of Bar Admissions, over
 the past four testings, JMLS has been 25%, 47.3%, 24.8% and 56.9% below
 first-time rates for ABA accredited law schools in Georgia.60

 Similarly, the ABA's threat to deny reaccreditation to Texas Southern cited
 the school's first-time bar pass rate of 52 percent.61

 4. A Catch-22

 The ABA's demand that schools satisfy the academic requirements before
 accreditation increases the requirements' severity. It is often impossible for a
 school to attract students with excellent credentials before the school receives

 accreditation. The rules create a catch-22: the ABA will not grant accreditation

 58. Thomas Jefferson Action Letter, supra note 50, at 7-8, 13.

 59. M at 13.

 60. John Marshall Action Letter, supra note 52, at 13, 24.

 61. Nissimov, supra note 53.
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 118 Journal of Legal Education

 unless the law school has well-credentialed students; but the school cannot
 attract such students unless it is accredited. The catch-22 is unfair and harm-

 ful. It excludes from the market new law schools that are better than existing
 schools. It is a daunting barrier to entry into the market for legal education.

 The ABA's requirements of high LSAT scores, UGPAs, and bar pass rates
 before accreditation exclude far more schools than if the ABA required these
 averages after accreditation. A school that could attract students with high
 averages even before accreditation would be able to attract students with
 much higher averages after accreditation; with accreditation, the school's
 diploma is far more valuable.

 It is incorrect for the ABA to declare that a school that applies for accredita-
 tion is worse than a school already accredited, and therefore is unworthy of
 accreditation, merely because the unaccredited school has lower LSAT scores,
 UGPAs, or bar pass rates. The unaccredited school is unfairly hamstrung
 because it can attract only the desperate less-prepared students who cannot
 gain admission to an accredited school. A student with other choices in law
 schools would not choose to attend a law school that likely would fail to gain
 accreditation, so that the student's diploma would be useless; in most states,
 students from unaccredited schools are forbidden to take the bar exam. I call

 this risk that students face at an unaccredited school the diploma risk. Even if
 an unaccredited school is superior to an accredited school in every aspect,
 students at the unaccredited school will probably have lower scores than
 students at the accredited school. The students with the best credentials will

 likely choose to attend the accredited school even if it is worse, because only
 the accredited school will certainly qualify them to practice law; the
 unaccredited school labors under the diploma risk.

 Any unaccredited law school with average student credentials that ap-
 proach anywhere near the credentials at accredited schools with similar tu-
 ition levels is perceived by students to have a program superior to that of the
 accredited schools. Indeed, an unaccredited school with average student
 credentials that are even substantially worse than those at an accredited school
 probably has a program superior to the accredited school's. The only factor
 preventing the unaccredited school from attracting better students is the
 diploma risk from lack of accreditation.

 The credentials of an unaccredited school's students are often less a func-

 tion of the school's quality than of students' perceptions of the school's
 chances of accreditation. If it seems probable that the school will soon be
 accredited, then students with credentials almost as good as at accredited
 schools will enroll; the diploma risk is small that the ABA will deny accredita-
 tion. Indeed, if the school's program is substantially better or cheaper than
 the program at an accredited school, then the unaccredited school may even
 be able to attract better students. In contrast, if the school's chances of accredi-

 tation appear dim, then few good students will apply, regardless of the school's
 quality or cost. The diploma risk is too great.

 For example, during the years when it appeared that John Marshall might
 be accredited, it attracted students who were able to pass the Georgia bar
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 exam at a rate of about 45 percent. After the ABA denied accreditation,
 however, and it seemed that the school's appeals would be fruitless, the quality
 of entering students fell. The school's pass rate fell first to 34.2 percent and
 then, most recently, to 20 percent.62 The lower pass rate did not mean that the
 school's quality had suddenly declined. It indicated only that, because of the
 increased risk that John Marshall would not gain accreditation, fewer good
 students were willing to enroll there.

 If the ABA's goal is to ensure that a school, once it is accredited, will have
 students with at least 143 LSAT scores, B- UGPAs, and high bar pass rates, then
 the ABA should accredit schools with student scores substantially below these
 levels. Once the school receives accreditation, it will attract students with
 better credentials.

 In effect, the catch-22 conditions accreditation on the unaccredited school's

 creating a far better program than the programs at accredited schools. Only
 by offering a better program will the unaccredited school overcome its di-
 ploma risk and lure students from accredited schools. The ABA's requirement
 that a school achieve student credentials of at least 143 LSAT, B- UGPA, and

 high bar pass rate before accreditation is equivalent to requiring that the
 school achieve much higher scores after accreditation. It is difficult to deter-
 mine exactly how much better students a school will attract after it receives
 accreditation. A rough, conservative estimate might be that a school that
 attracted students with minimum average credentials before accreditation
 might be able after accreditation to attract students with at least an average
 148 LSAT score and average UGPA of straight B.63

 B. The Academic Standards ' Discriminatory Impacts

 The ABA's academic accreditation standards discriminate against both
 black law students and law schools that could serve them. Other than a specific
 prohibition on blacks' receiving legal education, a dedicated racist could not
 have constructed standards that more effectively permit whites to enter the
 legal profession but filter out blacks. The opposite of affirmative action, the
 standards shut black law schools and, in effect, prohibit schools from admit-
 ting most blacks. No rational grounds support the standards; they discrimi-
 nate against blacks without compensating benefits.

 62. Janet L. Conley, Marshall's D'Agostino Quits; Accrediting Woes Unresolved; Dean to Take
 9-Month Sabbatical, Return as Bankruptcy Professor, Fulton County Daily Rep., Nov. 2,
 2000, at 1.

 63. The fall in John Marshall's bar pass rate as accreditation became less likely is consistent with
 this estimate. That a handful of accredited schools now have lower average scores does not
 disprove this. Instead it shows, first, that in the past the ABA may have applied its accredita-
 tion standards more leniently. For example, discussions with various people familiar with
 ABA accreditors indicate that accreditors view the accreditation of District of Columbia

 School of Law, with its students' low scores, as a mistake that the ABA intends not to repeat.
 Second, it suggests that a few schools, after receiving accreditation, may have chosen to serve
 students with modest credentials. Some of the five law schools that historically have served
 blacks may be examples. Third, the leaders at certain law schools may have been incompe-
 tent. After accreditation the schools may have been run so badly that they did not attract the
 better students that they would have if they had been run well.

This content downloaded from 
�������������152.33.50.165 on Wed, 19 Aug 2020 13:19:42 UTC������������� 

All use subject to https://about.jstor.org/terms



 1 20 Jo urnal of Legal Education

 1 . Discrimination Against Blacks

 The ABA's requirements for high LSAT scores, high undergraduate grades,
 and high bar pass rates could not be more precisely calculated to close schools
 that would serve blacks. Possibly because of sparse educational resources or
 racially biased testing, blacks have low LSAT scores, low undergraduate grades,
 and low bar pass rates. By enforcing those three requirements, the ABA
 effectively says: No new law schools that serve blacks are allowed.

 The standard that requires a law school's students to have high LSAT scores
 discriminates against blacks. Blacks score much lower on the LSAT than
 whites. During 1999-2000 the average LSAT score for white test takers was
 152.0; the average for blacks was 141.6, more than 10 points lower.*'4 Suppose
 we assume conservatively that the accreditation cutoff is an average LSAT
 score of 143 - although the true cutoff is actually much higher when one
 considers the accreditation catch-22. Under this standard, the ABA would

 accredit a school that served a completely average group of white students:
 their average LSAT score of 152 would be 9 points above the accreditation
 minimum. Indeed, a school with students who scored at the 16th percentile
 for whites would still satisfy the accreditation standards.65 In contrast, the ABA
 would deny accreditation to a law school that served the average black: the
 average LSAT score for blacks is more than one point below the ABA's
 minimum. Even if the school's students had average LSAT scores in the 54th
 percentile for blacks, the school would fail the accreditation requirements.66

 The ABA standard that denies accreditation to schools that serve students

 with grades below B- also discriminates against blacks. Blacks receive much
 lower undergraduate grades than whites. The average black applicant to law
 school has a B- undergraduate GPA; the average for whites is B+.67 As with the
 LSAT requirement, the ABA's UGPA cutoff would accredit a law school that
 served whites with grades below the white average - even far below average. It
 would deny accreditation to a similar school for blacks.

 Similarly discriminatory is the standard that denies accreditation to a law
 school whose graduates pass the bar on their first try at a relatively low rate.
 Blacks pass the bar at much lower rates than whites, at least on their first
 attempt. On the July 2000 California bar exam, for example, the pass rates
 were 71 percent for whites versus 36 percent for blacks.68 The difference has
 been stark for many years. In California, between 1977 and 1988, 73 percent of
 white first-time test takers passed on average, compared to 30 percent of

 64. See LSAT Performance, supra note 12.
 65. The standard deviation of LSAT scores for Caucasian test takers in 1 998-99 was 8.96. Id. Thus

 white students with scores of 143 would be in the 16th percentile for whites.

 66. This follows because the standard deviation for blacks in 1998-99 was 8.52. Id.

 67. See LSAT Performance, supra note 12.

 68. See State Bar of California, Bar Admissions, Examination Results/ Statistics, at <www.calbar.org/
 admissions/examresults.htm> [hereinafter California Bar Exam Report]. In the July 1999
 California bar exam, the pass rates were 69 percent and 38 percent. Id. The racial gap is
 narrower in states where almost all test takers pass.
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 blacks/19 In 1992 in New York 82 percent of white first-time takers passed the
 bar; only 37 percent of blacks passed.70 On average, from 1985 to 1988, the
 New York pass rate for first-time takers was 73 percent for whites and 31
 percent for blacks.71 In 1988 the associate dean of the University of Texas
 School of Law noted in a confidential draft letter that approximately 90
 percent of UT's nonminority graduates passed the bar on their first try. For
 blacks, the pass rate was "consistently under 50 percent."72

 2. The Exclusion of Blacks from the Law

 Because the ABA's three academic cutoffs deny accreditation to schools
 that would serve students with the characteristics of African-Americans, the

 cutoffs have had exactly the impact that would be expected: together, they
 have excluded African-Americans from law school and the profession. A
 recent study shows that, but for affirmative action, only about 1,821 blacks
 would have had the qualifications in 1998-99 to be admitted to even the least
 selective law school.73 The ABA's academic standards create a system that,
 without affirmative action, would have allowed only 22 percent of the 8,375
 blacks who applied to law school to be accepted at even the least selective
 school. The remaining 6,554 blacks would not have qualified for admission at
 any school. In contrast, the standards permitted 75 percent of white applicants
 to gain admission: 35,967 of 47, 787. 74 Without affirmative action, an even
 higher percentage of white applicants would have gained admission.

 That is, the academic standards would have caused white applicants to be
 admitted at a rate more than three times that for blacks. Put another way, the
 accreditation system excludes almost 80 percent of black applicants, compared
 to only 25 percent of whites. Although blacks represent 1 2.9 percent of the total
 U.S. population, the ABA academic standards would, absent affirmative action,
 have caused graduates of U.S. law schools to be only 3.5 percent black.7*

 69. Stephen P. Klein, Disparities in Bar Exam Passing Rates Among Racial/Ethnic Groups: Their
 Size, Source, and Implications, 16 T. Marshall L. Rev. 517, 519 (1991).

 70. Christopher A. Ford, Challenges and Dilemmas of Racial and Ethnic Identity in American
 and Post-Apartheid South African Affirmative Action, 43 UCLA L. Rev. 1953, 1982 n.124
 (1996).

 71. Edna Wells Handy, Blacks, the Bell Curve, and the Bar Exam, N.Y. L.J., Apr. 15, 1996, at 2.

 72. Quoted in Stephan Thernstrom, Diversity and Meritocracy in Legal Education: A Critical
 Evaluation of Linda F. Wightman's "The Threat to Diversity in Legal Education," 15 Const.
 Commentary 11, 24 (1998).

 73. Wightman, supra note 9, at 22 table 5. 1 reach the estimate of 1,821 black admittees for 1998-
 99 by extrapolating from Wightman's estimates for 1990-91. According to Wightman, in
 1990-91 only 1,631 blacks would have had the LSAT scores and UGPAs to be admitted to
 even the least exclusive U.S. law school. This compares to the 3,435 total blacks who were
 actually admitted, including those admitted through affirmative action. Multiplying this ratio
 of 1,631/3,435 by the 3,835 total black admittees in 1998-99 yields an estimate of 1,821 for
 the number of blacks who would have had the credentials to gain admission in 1998-99.
 LSAT Performance, supra note 12.

 74. See LSAT Performance, supra note 12.

 75. 1,821 black graduates of 51,262 total. LSAT Performance, supra note 12.
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 That 22 percent of black applicants would have been admitted based on
 scores and grades understates the exclusion of blacks. Discouraged by law
 schools' requirements of high LSAT scores and UGPAs, many students with
 lower test scores and grades did not even bother to apply. They knew that their
 time and application fees would be wasted. The 1,168 blacks who took the
 LSAT in 1998 but then did not apply to any law school are in this group; their
 average LSAT score was 134.7b If the number of blacks who wanted a legal
 career is defined to include both applicants to law school and these discour-
 aged test takers, then the impact of the ABA's academic standards is to admit
 on credentials only 19 percent.

 Even this figure underestimates the number excluded. Like those with low
 LSAT scores, many thousands of others were deterred from applying by their
 low undergraduate grades. If they are added to the 6,554 applicants who
 would have been rejected and the 1,168 test takers who did not apply, we see
 that, but for affirmative action, the ABA's academic racism would easily
 exclude more than 10,000 blacks from the profession each year.

 The larger proportion of black students in undergraduate education gives
 some indication of ABA accreditation's impacts. Colleges may enter the mar-
 ket without meeting strict accreditation requirements. Blacks make up 11
 percent of undergraduate enrollment, almost 50 percent higher than the
 fraction in law schools.77

 The deterrent effect of strict admissions requirements on the number of
 black applicants can be seen at the University of Texas Law School. Before
 Hopwood v. Texas7* prohibited racial preferences there, many blacks applied to
 the law school; they recognized that the law school would admit blacks with
 much lower LSAT scores and UGPAs than it required of white students. After
 the court of appeals ruled, blacks understood that they would now have to
 meet the same high standards as whites. The number of black applications
 immediately fell by more than 50 percent.79

 The harshness of the exclusion of blacks differs from region to region. In the
 District of Columbia the exclusion of blacks is relatively mild. Of the seven
 accredited law schools in the area, one admits students with relatively low test
 scores and grades, and two predominantly serve blacks.80 In contrast, the entire
 state of Georgia has only four accredited law schools. The students at the least
 exclusive of them have average LSAT scores and UGPAs far above the average
 levels for blacks."1 None of the schools serves more than 13 percent blacks.

 76. The average score of the discouraged test takers can be calculated from the statistics in id.

 77. The Nation: Students, 2000/2001 Almanac Issue, Chron. Higher Educ., Sept. 1, 2000, at 20,
 24. Blacks are 7.5 percent of all law students. LSAT Performance, supra note 12.

 78. 78 F.M 932 (5th Cir. 1996), ceti, denied , 116 S. Ct. 2581 (1996).

 79. Mary Ann Roser, Black Law School Applications Drop; Slightly Fewer than Half as Many,
 Austin American-Statesman, Feb. 25, 1998, at Bl.

 80. See Official ABA Guide, supra note 48. The average LSAT/GPA for the District of Columbia
 School of Law is 144/C+, approximately the same as the 142/B- national average for blacks.
 The students at this school and the Howard law school are mainly black. Id.

 81. Average LSAT scores and undergraduate grades for students at Mercer are approximately
 153/B+. Id. at 247.
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 The Inefficient Racism of the ABA 's Accreditation of Law Schools 1 23

 3. The Closing of Black Law Schools

 In undergraduate education, many have noted that the best route to
 success for blacks is not the elite colleges and universities, but a group of more
 than 100 colleges with primarily black students. The most prominent of these
 historically black colleges are Howard University, Morehouse College, Spelman
 College, and Xavier University. A recent survey by Black Enterprise magazine
 asked more than 1,000 black professionals in higher education to list the
 colleges that they thought offered the best education to blacks. Of the ten top
 schools, nine were historically black colleges.82

 The HBCs demonstrate that many blacks do better academically when they
 study at schools with many other blacks. The HBCs, not the elite colleges, have
 provided the training for many, if not most, of today's black leaders. Although
 only 16 percent of black college students attend HBCs, of the 33 blacks that
 President Clinton appointed to the federal judiciary, 40 percent attended
 HBCs.83 A recent survey showed that HBCs produced 39 percent of black
 officers in the military.84 In a list of the undergraduate institutions that,
 between 1992 and 1996, produced the most black graduates who went on to
 earn Ph.D.s, nine of the top ten were HBCs.85

 Although the HBCs educate a large fraction of the blacks who achieve great
 success, they are not selective by national standards. They admit average
 African-Americans and give them the opportunity to flourish. Even the most
 prestigious HBCs accept most of their applicants, and their students' median
 SAT scores are relatively low. For example, Spelman, which the Black Enterprise
 survey ranked best for blacks, admitted 54 percent of its applicants in 1997-98,
 and the average combined SAT score for its students was only about 1,055,
 compared to about 1 ,500 for Harvard. This placed it in the fourth of five tiers
 in the overall ranking in U.S. News and World Report. Morehouse, ranked second
 in the Black Enterprise survey, admitted 68 percent of its applicants and had
 average combined SAT scores of approximately 1,135. It was in the bottom of
 the five U.S. News tiers. The other, less prestigious HBCs, which educate many
 who become black leaders, have median SAT scores even lower.80

 If law schools were permitted to develop as freely as colleges, many similar
 to the HBCs would arise. The new black law schools would transform large
 numbers of black students with average or lower test scores and grades into
 successful lawyers and leaders, just as Morehouse prepared Martin Luther

 82. Sec Thomas LaVeist & Marjorie Whigham-Desir, Top 50 Colleges for African Americans,
 Black Enterprise, Jan. 1999, at 71. The one school of the top 10 that was not an HBC was
 Stanford.

 83. The Higher Education of President Clinton's Black Judges, J. Blacks Higher Educ., Autumn
 1996, at 29.

 84. Stephan Thernstrom & Abigail Thernstrom, Reflections on The Shape of the River , 46 UCLA L.
 Rev. 1583.

 85. Id.

 86. See U.S. News and World Report, America's Best Colleges, at <http://www.usnews.com/
 usnews/edu/college/rankings/natl_nf3.htm> (2000) .
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 King Jr. to be one of history's great leaders, although he scored in the bottom
 half of the GRE.87

 However, the ABA's academic accreditation standards kill off almost all of

 the black law schools. The ABA often wields its standards to grant accredita-
 tion to schools that serve whites, but to close schools that serve high percent-
 ages of blacks. Indeed, several of the schools that the ABA has recently
 rejected serve high proportions of minorities. For example, the ABA has
 granted accreditation to four white law schools in Georgia. Although Atlanta's
 population is 67. 1 percent black, the four schools, all in or near Atlanta, have
 student bodies with only 6.2 to 14.7 percent blacks.88 Meanwhile the ABA has
 tried for five years to close John Marshall, whose students are 41 percent
 black - one of the highest proportions for U.S. law schools.89 The school's
 institutional mission "is to prepare competent and effective lawyers who
 possess a strong social conscience, with a particular focus on minorities
 striving to serve their local communities." It also emphasizes "its commitment
 to ethnic minority students, particularly black students, who continue to be
 grossly under-represented in post-secondary educational opportunities."90

 Similarly, the ABA is now threatening to deny reaccreditation to the law
 school at Texas Southern University, the state's only law school that serves
 large numbers of African-Americans. With a student body that is 57 percent
 black, the school serves 92 percent of the blacks attending the state's four
 public law schools. Its special mission is serving minorities who would not gain
 admission to other schools. Indeed, Texas founded the school in the 1940s

 specifically to serve blacks when they could not attend the state's segregated
 public law schools. Nonetheless, the ABA now threatens disaccreditation
 because of TSU students' modest LSAT scores, undergraduate grades, and bar
 pass rates.91 Likewise, the ABA has refused to grant accreditation to the law
 school at Barry University in Florida. Barry's students are 25 to 30 percent
 minorities.92

 The ABA's academic cutoffs are equivalent to a rule that limits the number
 of black law schools to five. Of the ABA-accredited schools, only Howard,
 North Carolina Central, Texas Southern, Southern University in Louisiana,
 and the University of the District of Columbia enroll more than 40 percent
 blacks. Three of the five barely qualified for accreditation. Only the students
 at Howard and North Carolina Central had LSAT scores and UGPAs that

 87. Thernstrom & Thernstrom, supra note 84, at 1617.

 88. John Marshall Action Letter, supra note 52, at 4.

 89. Id. at 12.

 90. Response of John Marshall Law School to the Council of the Section of Legal Education and
 Admissions to the Bar Report to the House of Delegates Supporting Its Denial of Provisional
 Accreditation, Sept. 5, 2000, at 6.

 91. Nissimov, supra note 53.

 92. See Barry Action Letter, supra note 47, at 3. In recent years ABA accreditors also rejected
 Massachusetts School of Law, with a student body that is 20-25 percent minorities. Tele-
 phone conversation with Michael L. Coyne, associate dean, Massachusetts School of Law,
 Feb. 20, 2001.
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 clearly, if only minimally, exceeded the ABA's accreditation cutoffs. The other
 three schools straddled the cutoffs: average LSAT scores ranged from 142 to
 144, and UGPAs were C+/B-.93

 These patterns suggest that the ABA's academic cutoffs are suppressing
 many law schools that would serve blacks. The black schools that received
 accreditation just barely qualified. Several other black schools have applied
 for accreditation but been rejected because of the cutoffs. If the cutoffs did
 not exist, then dozens more black schools would have arisen beyond those
 that applied for accreditation. Because of the cutoffs, many universities and
 private entrepreneurs chose not even to attempt to create a law school; the
 ABA's accreditation cutoffs imposed an insuperable barrier to the potential
 schools' success.

 Likewise, the nature of the schools where blacks would be admitted on

 merit confirms that even a slight relaxation of the ABA's academic standards
 would cause the system to exclude far fewer blacks. Absent affirmative action,
 almost all of the blacks who gained admission to law school would have been
 admitted only to the least selective schools at the bottom of the rankings.94
 That most blacks who were admitted just barely qualified for admission
 suggests that thousands more blacks with slightly lower LSAT scores and
 UGPAs barely missed qualifying for admission. That is, the law schools that the
 ABA's academic standards shut down would have served high concentrations
 of minorities.

 The average 138 LSAT score for the 4,000-plus black law school applicants
 who each year gain admission to no school gives some idea of the large
 number of new black law schools that would arise. Merely changing the
 accreditation cutoff from 143 to 138 would allow the creation of more than

 forty new 600-student majority-black law schools.95 Eliminating the LSAT
 cutoff altogether would permit more than eighty, an average of one or two
 per state.96

 The ABA's accreditation standards and the way the ABA applies them have
 had the same impact on blacks as George Wallace standing with policemen at

 93. See Official ABA Guide, supra note 48. For Howard's students, the average LSAT score was
 about 151 and the average UGPA was a B. Id. at 203. The averages at North Carolina Central
 were 147 and B. Id. at 275. Other averages: 144, C+/B- for University of District of Columbia;
 143, B- for Southern University; 142, B- for Texas Southern University. Id. at 161, 353, 381.

 94. See Wightman, supra note 9, at 22 table 5.

 95. Simple calculations show that the average LSAT score for the 4,540 black applicants who
 received admission to no law school in 1998-99 was 138. LSAT Performance, supra note 12.
 Were the LSAT accreditation cutoff relaxed to 138, the approximately 2,270 unsuccessful
 black applicants with LSAT scores above this level would now qualify for admission, enough
 to fill more than 40 additional schools with yearly classes of 200 students of which half were
 black.

 96. The 4,540 black applicants who were rejected by law schools in 1998-99 would fill 90 law
 schools with classes of 200 that were 50 percent blacks. The number of majority black law
 schools would approach the number of black colleges. But the total number of students in
 black law schools would be much smaller than the number in black colleges because law
 schools generally have far fewer students than colleges.
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 the schoolhouse door in Alabama, blocking blacks from entering. Present
 ABA accreditors may not have rigged the standards intentionally to close black
 law schools, despite accreditation's racist history. Instead, they may be moti-
 vated by a genuine belief that substantial numbers of new black lawyers would
 harm the profession. Regardless, the result is the same. They have closed the
 black law schools.

 4. The Myth of Consumer Protection

 The stated rationale for both the bar exam and the ABA's academic

 standards is consumer protection. Both the bar exam and ABA accreditation
 purport, first, to protect the public from incompetent lawyers from shoddy law
 schools. Second, the accreditation rules purport to protect students who have
 little chance of passing the bar exam from being enrolled by unscrupulous law
 schools.97 This second concern, however, derives completely from the first:
 without the concern for consumer protection, there would be no bar exam,
 and thus no possibility that law schools could mislead students about passing
 it. Of course, the true goal of the bar exam and accreditation requirements
 may have little to do with consumer protection; history shows that the true
 objective has often been to reduce competition by excluding disfavored racial
 groups.

 Even if the ABA's true objective were to protect consumers of legal services,
 the cutoffs are a failure. A long literature demonstrates that the bar exam is a
 seriously flawed means of protecting the public from incompetent lawyers.-'8
 Thus, equivalent failings infect both the accreditation standard that requires a
 school's students to pass the bar at high rates and the standards that reject
 schools with students whose LSAT scores and UGPAs suggest that they will not
 pass the bar. Because the bar exam is irretrievably flawed, so too are the
 accreditation standards that are based on the ability to pass it.

 Among the bar exam's failings is that it often measures merely the ability
 and opportunity to devote time to studying law, rather than the judgment and
 interpersonal skills that are required actually to practice it. The legal profes-
 sion should be open to those who demonstrate qualities such as "compassion,
 unselfish service to the community and idealism," not just academic excel-
 lence.99 Moreover, the bar exam may incorporate racial biases.100

 97. See, e.g., ABA Standard 301 (a).

 98. See, e.g., Hunt, supra note 15, at 721, 766; Symposium, The Minority Candidate and the Bar
 Examination, 5 Black L.J. 120, 178 (1977); Allred B. Carlson 8c Charles E. Werts, Relation-
 ships Among Law School Predictors, Law School Performance, and Bar Examination
 Results, 3 Reports of LSAC Sponsored Research 211, 214 (1976); Edward F. Bell, Do Bar
 Examinations Serve a Useful Purpose? 57 A.B.A. J. 1215, 1216 (1971); Merritt et al, supra
 note 15.

 99. Dolores J. Blonde et al., The Impact of Law School Admission Criteria: Evaluating the
 Broad-Based Admission Policy at the University of Windsor Faculty of Law, 61 Sask. L. Rev.
 529, 531 (1998), quoting Brian Dickson, Legal Education, 64 Can. B. Rev. 374 (1986).

 100. See C. M. Steele & J. Aronson, Stereotype Threat and the Intellectual Test Performance of
 African Americans, 69 J. Personality 8c Soc. Psych. 797 (1995).
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 Studies show that bar exams typically reject many people who would be fine
 lawyers, at least for simpler legal tasks.101 The harm is not only to the potential
 lawyers who are excluded, but also to the clients who would benefit from their
 services, which the excluded lawyers would often have been willing to provide
 more cheaply than existing lawyers. Conversely, the exams admit many people
 who turn out to be unfit to practice law. The many lawyers whom the bar
 disciplines for incompetence, fraud, and stealing from clients all passed a bar
 exam. Likewise, among those who passed the bar exam were both the lawyers
 who form the basis for lawyer jokes and the attorneys who, in many surveys,
 make lawyers one of our country's most despised groups.

 That a school's bar pass rate, and the LSAT and UGPA predictors of it, are
 invalid ways to protect consumers is shown by four indicators of the pass rate's
 arbitrariness. First, neither the company that creates the multistate bar exam
 nor the National Conference of Bar Examiners is able to indicate what passing
 score will assure minimum competence.102

 Second, a state frequently changes its pass rate substantially from one year
 to the next. For example, the overall pass rate in California was 63 percent in
 July 1997, then 53 percent in July 1998. 103 As a group, however, the thousands
 of people who take the exam each year tend to be statistically similar; there is
 no reason to think that the thousands taking the exam in 1998 should have
 been less competent than the test takers in 1997. The yearly changes in pass
 rates can be due only to two causes: arbitrary accident or intentional efforts to
 limit the number of new lawyers. Neither relates to applicants' fitness as
 lawyers. Because states change the standard of competence from year to year,
 thousands of people who would have been barred from the profession as
 incompetent one year are welcomed the next.

 Third, the bar pass rates of different states vary substantially. In summer
 1997 the overall pass rate among first-time test takers was 62 percent in
 Delaware, 86 in Georgia, 90 in South Dakota, and 93 in Utah.104 This can only
 mean that lawyers who would be viewed as incompetent in one state are
 admitted in another.105

 Fourth, during the past decade many states have purposefully and publicly
 reduced their pass rates. One state is just as publicly considering an increase in
 its pass rate. Others have first raised their rates and then lowered them.10b

 101. See, e.g., Merritt et al., supra note 15; Hunt, supra note 15, at 766.

 102. See Hunt, supra note 15, at nn. 165-77 and accompanying text.

 103. California Bar Exam Report, supra note 68. Likewise, during the past decade, Mississippi
 and New * Jersey first raised and then lowered their passing rates. See Merritt et al., supra note
 99, at 1. *

 104. Official ABA Guide, supra note 48, at 36-37.

 105. The differences in bar pass rates are not due to differences in the ability of the test takers, at
 least as indicated by LSAT scores. For example, although the average LSAT score of law
 school graduates in South Dakota was only about 151, the bar pass rate was 90 percent. In
 contrast, graduates of Georgia law schools had a much higher LSAT average score of 158,
 but passed the bar at a lower rate of only 76 percent. Sec id. I calculated the average LSAT
 scores from data in id.

 106. See Merritt et al., supra note 15, at 929.
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 A national accrediting organization such as the ABA should not pander to
 the states' arbitrary idiosyncracies. A law school that is good enough to receive
 accreditation in one state should be good enough in all states. Yet pander is
 exactly what the ABA does. In effect, by basing accreditation on a school's
 actual and expected bar pass rate, the ABA conspires with the states to make it
 much more difficult for a law school to be accredited in a state with a low pass
 rate than in a state with a high rate.

 The ABA's focus on both bar pass rates and predictors of the rates makes
 little sense for law schools that would serve blacks because many of their
 graduates would take jobs that do not require passing the bar. More than any
 other demographic group, black law graduates often take such jobs in the
 public sector or in business.107 It is harmfully irrational for the ABA to impose
 a standard meant for litigators at large corporate law firms on persons who
 merely seek to serve the community by working in a local bank or in city
 government.

 Furthermore, the ABA's focus on first-time pass rates excludes many schools
 wrongly. Although both minority students and other students with relatively
 low LSAT scores and UGPAs pass the bar exam on their first try at a lower rate
 than those with higher scores and grades, many of those who fail the first time
 pass on later tries. Although blacks admitted to law schools due to affirmative
 action succeed less frequently than other students in passing the bar the first
 time, they eventually, after additional tries, pass the bar at approximately the
 same rate.108 There is no evidence that people who pass the bar after one or
 more tries make worse lawyers than those who pass the first time.

 The ABA's use of LSAT scores, UGPAs, and bar pass rates to grant or deny
 life to a law school elevates numerical data to a fetish. Many have criticized the
 overreliance on test scores as a means to grant or deny admission to law
 school. For example, according to Lani Guinier: "[Many] have ignored the
 real problem, which is that we are basing admissions for all students mainly on
 test scores .... What many of us in academia call 'merit' really reflects an
 overemphasis on test scores, driven by U.S. News & World Report's annual
 rankings of the nation's lawr schools."109 The Educational Testing Service itself,
 which administers many of the country's standardized tests, warns against
 relying on them excessively, and it suggests that other indicators of merit
 should be considered. The ETS notes that "equating standardized test scores
 with merit supports a mythology that is not consistent with the reality of the
 data."110 At least one unaccredited law school, Massachusetts School of Law,
 has discarded use of the LSAT completely. Although the ABA accreditation

 107. For example, although blacks make up only 4.0 percent of all lawyers, they hold 10.6
 percent of the jobs in the federal government that require a law degree but do not require
 passing the bar. Miles to Go, supra note 1 , at 1 1, 14. In the federal government, 26.4 percent
 of paralegals are black. Id. at 16.

 108. Wightman, supra note 9, at 34-39.

 109. The Real Bias in Higher Education, N.Y. Times, June 24, 1997, at A19.

 110. Ethan Bronner, Colleges Look for Answers to Racial Gaps in Testing, N.Y. Times, Nov. 8,
 1997, at Al; Miles to Go, supra note 1, at 24.
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 standards continue to require accredited law schools to employ the LSAT or
 another standardized test in admissions,111 ABA leaders have, ironically,
 mounted an initiative to convince law schools both to deemphasize reliance
 on LSAT scores and to develop alternative admissions criteria.11'2

 Just as it is inappropriate for law schools to base admission solely on test
 scores, it is inappropriate for the ABA to use the same test scores to accredit or
 kill a law school. The same reasons that support the ABA's initiative to
 deemphasize the LSAT in admissions reject the ABA's imposition of its LSAT
 cutoff in accreditation. It is inconsistent and hypocritical for the ABA to
 oppose reliance on the LSAT in admissions because of harsh racial impacts,
 while at the same time destroying black law schools and excluding blacks from
 the profession by imposing strict LSAT cutoffs for accreditation.

 Indeed, the use of LSAT cutoffs in accreditation is far more harmful than
 an individual school's use of LSAT scores in admissions. In the 1950s and

 1960s, minority groups used standardized tests to overcome discrimination in
 admissions at many educational institutions.113 Although the use of standard-
 ized tests now tends to harm blacks and some other minorities unfairly, some
 law schools may believe, whether correctly or not, that use of standardized
 tests can still play some democratizing role in preventing return to an earlier
 era when elite educational institutions served only the sons of a rich, white
 upper class. One school's decision to reject an applicant on the basis of test
 scores would not, absent accreditation, prevent the person from enrolling at
 another school, albeit a less preferred one. For example, in the U.S. market
 for college education, where accreditation does not eliminate schools, there
 are places for everybody in the thousands of colleges and community colleges.
 In contrast, the ABA's LSAT cutoffs eliminate completely the opportunity of
 thousands of people, especially blacks, to attend law school.

 5. ABA Accreditation vs. Affirmative Action

 Proponents of affirmative action urge that low test scores and grades
 should not bar African-Americans from attending colleges, universities, and
 professional schools. For example, William Bowen and Derek Bok recently
 reported results of a large study of affirmative action in college education.
 They found that, because of blacks' social disadvantages, SAT scores and high
 school grades do not adequately indicate their promise and ability. Despite
 low test scores and grades, blacks who gain admission to good schools become,
 in the end, just as successful in their professions, including law, as others with
 higher scores. They take unusually active roles in civic affairs; they become
 important leaders both within the black community and in the society at large.

 111. A law school must require that applicants for admission take an "acceptable" aptitude test;
 the LSAT is the single test that the standards specifically name as acceptable. ABA Standard
 503. That the standards contain this requirement is not surprising. Several members of the
 ABA Accreditation Committee have also been officers of the LSAC, which administers the
 LSAT. See Shepherd & Shepherd, supra note 13, at 2152.

 112. ABA Resources Guide, supra note 4.

 1 1 3. See generally Nicholas Lemann, The Big Test: The Secret History of the American Meritocracy
 (New York, 1999); Paul Starr, Scored for Life, New Republic, Nov. 29, 1999.
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 Despite their low test scores and grades, they become "the backbone of the
 emergent black and Hispanic middle class."111

 In the legal profession, the ABA's accreditation rules prevent similar suc-
 cesses from occurring. The rules close law schools that would educate a critical
 mass of middle-class black lawyers who would become leaders and role mod-
 els. As Bowen, Bok, and other supporters of affirmative action show, even
 those with low test scores and grades can become excellent professionals and
 important members of their communities. All they need is the opportunity to
 prove themselves. The accreditation rules deny this opportunity to those who
 would have attended the schools that accreditation eliminates.

 Similarly a recent study of law graduates of the University of Michigan
 found that, although LSAT scores and undergraduate CPAs were significant
 predictors of law school grades, they did not predict career success as mea-
 sured by satisfaction, income, or service. Although more than four-fifths of
 Michigan's minority graduates would not have gained admission on their
 LSAT scores and undergraduate grades, the minority graduates enjoyed as
 much career success as Michigan's white graduates. 115

 For identical reasons, the ABA's accreditation cutoffs based on average
 LSAT score and undergraduate GPAs are inappropriate. Low LSAT scores
 and UGPAs did not accurately predict career success of the Michigan law
 graduates. Neither do they predict the career success of graduates of the black
 law schools that the ABA now suppresses. Just as Michigan's minority gradu-
 ates did much better than their test scores and undergraduate grades pre-
 dicted, so too would graduates of black law schools. The ABA's accreditation
 system rips from blacks the chance to prove themselves.

 Affirmative action and ABA accreditation are fatally inconsistent. One
 cannot logically support both. For all of the reasons that affirmative action is
 good and necessary, the ABA's accreditation cutoffs are harmful and unneces-
 sary. Proponents of affirmative action argue that, because of the shameful
 history of discrimination, blacks should be given the opportunity to excel,
 despite lower test scores and grades. ABA accreditation denies them the
 opportunity. Proponents of affirmative action believe that blacks who receive
 this opportunity will, despite lower test scores and grades, excel and become
 community leaders. ABA accreditation assumes exactly the opposite, making
 the false assumption that blacks with scores and grades below the cutoffs
 cannot become good lawyers and leaders.

 Indeed, in the legal profession, ABA accreditation creates the harms that
 lead to calls for affirmative action. ABA accreditation excludes most blacks

 from the profession, causing blacks to be underrepresented among lawyers
 and judges and in other fields where lawyers predominate. These are exactly
 the reasons that proponents argue that affirmative action is necessary. With-

 114. The Shape of the River: Long-Term Consequences of Considering Race in College and
 University Admissions 112, 116 (Princeton, 1998).

 115. See Richard O. Lempert et al., Michigan's Minority Graduates in Practice: The River Runs
 Through Law School, 25 Law & Soc. Inquiry 395 (2000).
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 out ABA accreditation, there would be less need for affirmative action. The

 backbone of the legal profession's black middle class would exist without its
 help. Because ABA accreditation works against the goals of affirmative action,
 an appropriate term for it is affirmative discrimination.

 III. The ABA's Financial Racism

 The ABA's accreditation requirements are financially racist because they
 make entry into the legal profession much more expensive, disproportion-
 ately excluding blacks.

 A. Increasing the Cost of Becoming a Lawyer

 The ABA requirements increase the cost of becoming a lawyer in two ways:
 they increase law school tuition, and they require students to forgo at least six
 years' income and earn other expensive degrees.

 1. Increased Tuition

 Accreditation requirements impose many costs on law schools. For ex-
 ample, they effectively raise faculty salaries, limit teaching loads, require full-
 time faculty rather than cheaper part-time adjuncts, and mandate expensive
 physical facilities and library collections. The requirements probably cause
 law schools' costs to more than double, increasing them by more than $10,000
 per year, with many schools then passing the increased costs along to students
 by raising tuition.116

 The impact of accreditation's costs can be seen by comparing tuition
 rates at accredited and unaccredited schools. Accredited schools normally
 charge more than $20,000 per year; unaccredited schools usually charge
 about half that amount. For example, the average tuition for ABA-accredited
 law schools in the Los Angeles area is $21,135, compared to $9,339 for the
 area's two unaccredited schools.117 The average tuition for ABA-accredited law
 schools in New England is $22,166, compared to $12,300 at the one

 116. For a detailed discussion of accreditation's impacts on the costs of legal education, see
 Shepherd & Shepherd, supra note 13, at 2173-89. The accreditation process itself is
 expensive. Every few years a school must prepare a thick report and pay for a visit of several
 days by a team of accreditors. The direct costs and the indirect costs of a faculty and staff
 diverted from other activities for months are large. See id. at 2131.

 117. The table below shows tuition rates for accredited and unaccredited law schools in the Los

 Angeles area.

 Accredited schools Unaccredited schools

 School Tuition School Tuition

 USC; $25,052 West LA $9,620
 Loyola 21,748 Glendale 9,057
 Whittier 21,064
 Southwestern 21,040
 UCLA 20,356

 Chapman 17,550
 Average 21,135 Avnage 9,339

 Ian Van Tuyl et al., The Princeton Review: The Best Law Schools (2000).
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 unaccredited school.118 In 1999 only four private accredited U.S. law schools
 charged tuition of less than $16,000 per year.119 Public accredited schools
 often charge less than private accredited schools, especially for in-state stu-
 dents, with taxpayers rather than students paying some of the costs that
 accreditation imposes. This is not always so, however. Out-of-state tuition at
 Michigan's law school is $27,000.

 One example of the many accreditation requirements that force tuition
 upward is the ABA's requirement that an accredited school have a large
 library with an extensive collection. Technological advances now put many
 legal materials online, and almost every city and town has a public law library
 that anyone can use. The ABA's requirements, however, reflect the influence
 of law faculty, especially law librarians. Faculty and law librarians are well
 represented at all levels of the accreditation hierarchy. For example, each site
 inspection team generally includes several faculty and at least one librarian.120

 Not surprisingly, the library standards are a wish list for faculty and law
 librarians. In addition to requiring that the law librarian be tenured, the ABA
 requires that a law school's library contain a specified long list of books, all in
 hard copy; electronic access or access to other nearby libraries does not satisfy
 the standard.121 The ABA interprets the library standards strictly.122

 The ABA requires a minimum expenditure on library operations and
 acquisitions of about $1 million per year. One head law librarian and member
 of many accreditation teams indicated that $1 million was the minimum, not
 including the cost of overhead for the library building and of computer

 118. The 2000-01 tuition rate for unaccredited Massachusetts School of Law is $12,300. The
 table below shows the rates for New England's 14 ABA-accredited schools.

 School Tuition School Tuition

 Harvard $26,000 Connecticut $23,000
 Boston College 25,790 Vermont 20,598
 Yale 25,550 Western New England 20,500
 Boston University 24,700 Roger Williams 20,150
 Northeastern 24,580 Franklin Pierce 18,500
 Suffolk 23,270 New England 17,350
 Quinnipiac 23,000 Maine 17,340

 Average = $22,126

 Id.

 119. They are Capital University, Detroit College of Law, Mississippi College, and Texas Wesleyan.
 See Official ABA Guide, supra note 30. Although Howard University also charged less than
 $16,000, it is effectively not a private law school because it receives large subsidies from the
 federal government. See nz/ranote 142.

 120. AJBA, Section of Legal Education and Admissions to the Bar, Report of the Commission to
 Review the Substance and Process of the American Bar Association's Accreditation of

 American Law Schools 13, 15 (Aug. 3, 1995).

 121. Accreditors impose these requirements invoking Standard 601, Interpretation 1, and Stan-
 dard 606, Interpretations 3 and 6.

 122. See excerpts of deposition testimony in MSL v. ABA, Plaintiffs Response to Defendant
 American Bar Association's Motion for Summary Judgment, Mar. 24, 1995, at 112. Private
 conversations with several law school deans confirmed this.
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 technology.123 In rejecting one school's application for accreditation, the ABA
 indicated that $1 million was the minimum.124 Of the 179 schools that the ABA

 has been willing to accredit, all but seven have library budgets above this
 amount.125 A major reason that ABA accreditors refused to accredit Georgia's
 John Marshall Law School was that its library of 110,000 volumes or volume
 equivalents and its library budgets of $979,500 for both 1999 and 2000 were
 inadequate.126

 In contrast, unaccredited schools have much smaller libraries, if any. For
 example, a leading review of law schools says that, among unaccredited
 schools, West Los Angeles has an "outstanding law library" because it has
 34,000 volumes - less than one-third the number in John Marshall's library,
 which the ABA held to be inadequate.127

 Like the other ABA requirements, the required library spending substan-
 tially increases the school's expenses and the tuition that it must charge. Table
 1 provides information on librar)7 costs at two recently accredited private law
 schools and at the five accredited predominantly black law schools. All are
 representative of lower-ranked schools. Library spending, not including build-
 ing costs, averaged 20 percent of each law school's total budget. The average
 library cost per enrolled student was $4,364. For public law schools or schools
 with an endowment, taxpayers or endowment income could conceivably
 subsidize some of the library costs.

 Table 1

 Library Operations Budgets at Selected Law Schools
 Library budget for Percentage of total budget Cost per student

 operations, acquisitions
 Florida Coastal $1,467,109 19% $6,669
 Thomas Jefferson 1,220,369 13 2,175
 D.C. School of Law 937,105 25 5,931
 Texas Southern 1,067,488 17 1,705
 N. Carolina Central 1,420,909 29 3,769
 Southern 1,457,784 21 4,687
 Howard 2,199,425 20 5,611
 Average 1,395,741 20 4,364
 Source: Association of American Law Schools, Law Library Comprehensive Statistical
 Table - Data from Fall 1999 Annual Questionnaire, Apr. 6, 2000 (on file with
 author).

 However, private schools with small endowments, such as Florida Coastal
 and Thomas Jefferson, would have no choice but to raise tuition more than
 $4,000 to cover the library cost. For these schools, the accreditation require-

 123. Private discussion with Robin Mills, Emory University School of Law, Nov. 2000. Accreditors
 also expect that a law school will spend at least 10 to 15 percent of its total budget on the
 library. Id.

 124. Response of John Marshall Law School to the Action Letter of the Council of the Section on
 Legal Education to the American Bar Association, July 12, 1999, at 17.

 125. See Association of American Law Schools, Law Library Comprehensive Statistical Table -
 Data from Fall 1999 Annual Questionnaire, Apr. 6, 2000 (on file with author).

 126. John Marshall Action Letter, supra note 52, at 17-18, 24.

 127. Van Tuyl et al., supra note 1 17, at 534.
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 ment imposes an unconscionable transfer of money from students to librar-
 ians and faculty. More librarians get hired at higher wages, and faculty enjoy a
 deluxe library, while students incur more than $12,000 of additional debt
 during their three years of law school for a library they do not need.

 Some students might choose to pay $4,000 per year for a deluxe library.
 The ABA's requirements do not injure them. The requirements do harm the
 students who would rather retain the $4,000 per year and have no library.
 Moreover, the additional costs that all of the ABA requirements impose
 together, more than $30,000 during three years of law school, may make law
 school completely unaffordable for many.

 2. Other Costs

 Besides increasing tuition expenses, the ABA requirements increase the
 cost of entering the legal profession in other ways. They force students to
 attend at least six years of expensive higher education, three of college and
 three of law school. These requirements increase the direct costs and opportu-
 nity costs of becoming a lawyer because students must pay six years' tuition
 and forgo six years' income. In contrast, before 1923 a young person could
 enter the legal profession as an apprentice directly after high school, without
 college or law school.

 The cost from these requirements - the sum of tuition payments and
 forgone income - can easily exceed $200,000. Attending a private college and
 law school for six years would cost about $20,000 per year for a total of
 $120,000. Even assuming conservatively that a student who could qualify for
 college and law school would have earned only $20,000 per year if she had not
 gone to college and law school, the amount of income that the student
 sacrifices is also $120,000. The total is $240,000. 128 Lucky students who attend
 public institutions might reduce their tuition costs, but not the opportunity
 cost of lost wages.

 B. Exclusion of Blacks

 The ABA's accreditation system excludes blacks by exploiting the socioeco-
 nomic differences between blacks and whites. By imposing high costs, the
 system has closed the legal profession to most people with lower incomes.
 Because black families have lower incomes and less wealth than most other

 groups, the high entry price that the ABA imposes is a filter, like the academic
 accreditation requirements, for eliminating blacks from the legal profession.
 The average income for a black family in 1997 was only $28,602, or 61 percent
 of the average income for white families, $46,754. 129 A study of all first-year law
 students in 1991 confirmed that blacks tend to come from families with much

 lower socioeconomic status than white students. More than 50 percent of

 128. A student might consider reducing the forgone income by continuing a full-time job during
 the three years of law school. But the ABA's Standard 304(f) prohibits a full-time law student
 from working for pay for more than 20 hours per week.

 129. Statistical Abstract, supra note 1, at 478 table 750.

This content downloaded from 
�������������152.33.50.165 on Wed, 19 Aug 2020 13:19:42 UTC������������� 

All use subject to https://about.jstor.org/terms



 The Inefficient Racism of the ABA 's Accreditation of Law Schools 1 35

 black students said that their families occupied the lowest socioeconomic
 group in the survey, compared to 22 percent of white students.130

 The ABA's system of legal training is so expensive that many students can
 become lawyers only with financial assistance from their families. The system
 discriminates against blacks because far more white families than black have
 the resources to provide the necessary assistance. Many white families can at
 least partially subsidize their children during the more than six years of
 training to become a lawyer when the child earns little income and makes
 large tuition payments. Far fewer black families can help to defray this cost of
 more than $200,000.

 It is difficult to estimate the number of blacks that the ABA's economic

 racism bars from the legal profession, although the number is surely large.
 Most of the excluded blacks never even apply to law school. Recognizing that
 their families cannot support the expensive legal training, they do not even
 take the LSAT. Instead they turn, discouraged, to other careers.

 C. Student Loans

 At first glance one might think that a black student with low test scores and
 few family resources could squeeze through the ABA's financial filter by
 taking out large student loans. That is not so. A student will take out loans to
 cover law school expenses only if he expects eventually to have a job that will
 permit him to repay the loans. Simple calculations show that a student with no
 help from her family will be able to repay loans that cover the high cost of a
 legal education at a private accredited law school only if at graduation she
 finds a high-paying job. But most blacks' lower test scores and grades will
 probably consign them to lower-paying jobs. They are understandably reluc-
 tant to take out large loans.

 Determining the relationship between the amount of law school tuition
 and the minimum salary that would be necessary to repay loans covering the
 tuition requires the following calculations. Mortgage lenders' rule of thumb
 for the maximum amount they will lend a person is the amount that will
 require 28 percent of her monthly gross income in loan payments, leaving 72
 percent to meet other expenses.131 This 28 percent figure probably overstates
 the student loan repayments that a law graduate could afford; unlike mort-
 gage loan payments, payments for student loans do not cover the debtor's
 lodging. In addition, I assume reasonable living expenses,132 earnings of

 130. Wightman, supra note 9, at 24-25 n.51 . In the survey's lowest socioeconomic group "[b]oth
 mothers and fathers of students . . . tend to be blue-collar workers and are not college
 educated. Many have less than a high school education. Additionally, students in this group
 described their family income when they were in high school as below average." id. at 41.

 1 31 . See, e.g., SmartMoney.com, A Home-Buying Primer, at <loan.yahoo.com/m/primer.html>.

 132. I assume housing costs of $500/month, living expenses and food of $500/month, federal
 loan fees of $740/year, and health insurance at $575/year, for a total of $39,945 during
 three years of law school. See Van Tuyl et al., supra note 117.
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 $4,800 during the two summers of law school,133 and a loan at 8.5 percent for
 ten years, as is normal for student loans.134

 Table 2 calculates the relationship between tuition rates, the size of loan
 needed to cover three years' tuition and living expenses, payments on the
 loan, and the necessary minimum salary to cover the payments within the 28
 percent limit.135 The minimum salaries in column 4 probably underestimate
 the necessary salaries, for the same reason that the 28 percent limit overesti-
 mates the loan amount that the graduate can afford.

 Table 2

 Minimum Salaries to Repay Loans for Various Tuition Rates
 12 3 4

 Yearly tuition Necessary Yearly Minimum
 loan amount loan payments yearly salary

 $10,000 $65,145 $9,694 $34,621
 15,000 80,145 11,926 42,593
 20,000 95,145 14,158 50,564
 25,000 110,145 16,390 58,536

 The table shows why the ABA's financial racism is so dreadfully effective in
 excluding blacks from the legal profession. A student without wealth will do
 the math and recognize that she will be able to repay the loans from going to
 an unsubsidized private accredited law school only if she can expect a salary
 over $50,000 after graduation: column 4 shows $50,564 as the minimum salary
 permitting repayment of loans from three years of $20,000 tuition. Many
 whites can expect to earn high salaries and repay their loans easily; their
 relatively high LSAT scores and UGPAs will win them admittance to high-
 ranking law schools that place their graduates in high-paying jobs.

 Unlike whites, most average blacks can expect to earn only much lower
 amounts. Studies show that blacks' lower average LSAT scores and grades
 qualify many to attend, at best, only the lowest-ranked ABA-accredited law
 schools.136 Four of the five predominantly black law schools are near the
 bottom of the rankings.137 Starting salaries for graduates of low-ranked schools
 are modest. For example, the ABA-accredited District of Columbia School of
 Law serves a student body that is 65 percent black, with modest test scores and

 133. This is 12 weeks, working 40 hours per week at $10 per hour.

 134. Van Tuyl et al., supra note 117, at 101, 105-11. For example, the two main federal student
 loan programs, the Perkins Loan and the Stafford Loan, require repayment within 10 years.
 Id. at 105-07.

 135. The payments can be calculated from a standard amortization table. See id. at 101. The
 calculations assume that, as with most federal loan programs, interest begins to accrue after
 graduation. See id. at 105-07.

 136. Wightman, supra note 9, at 23.

 137. Texas Southern, North Carolina Central, Southern, and District of Columbia are all in the
 bottom quartile of the U.S. News and World Report rankings, with LSAT scores and UGPAs
 that are near the bottom for all accredited schools. See U.S. News Graduate Rankings, sufrra
 note 48; Official ABA Guide, supra note 48. Although still in the bottom quartile, Howard
 students' LSAT scores and grades are slightly higher. U.S. News Graduate Rankings, supra
 note 48.
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 grades; students' LSAT scores and UGPAs are right at the mean for the
 country's black law applicants, but much lower than for the average white
 applicants.138 The average starting salary for the school's graduates is $33,000. 139
 The low average salary level may also reflect racial discrimination in the
 market for legal services.

 The low salary that many blacks can expect to earn is also shown by the
 types of jobs that most blacks take after law school. Blacks take public interest
 jobs and jobs in government, including employment as public defenders, at
 a much higher rate than whites.140 Such jobs pay much less than positions in
 law firms.

 In sum, the low wages that most blacks can expect after graduation make
 it impossible for them to afford most private ABA-accredited schools. The
 low wages would not cover repayment of the necessary large loans. More-
 over, far fewer blacks than whites have families that can subsidize their legal
 educations.141

 For average blacks, the only route to enter the legal profession is through
 state schools. At state schools, graduates without private wealth can afford to
 repay their student loans only because taxpayers subsidize the students; for
 example, D.C. School of Law charges in-state tuition of only $7,135. It is no
 coincidence that the four schools that serve blacks with average qualifications
 are all public.142 Only because public subsidies reduce tuition at these schools
 to between $5,000 and $10,000 can black students, with their low expected
 salaries, afford to attend them.

 Without accreditation's doubling of law schools' costs, blacks would be able
 to afford the private law schools; tuition at many private schools would fall
 below $10,000. As Table 2 shows, at a tuition level of $10,000 an unsubsidized
 student can repay student loans on a salary of $34,621, compared to the
 $50,564 salary necessary for a tuition level of $20,000. The salaries from the
 law jobs that average blacks can expect would then cover the costs of law
 school. An African-American could repay her loans with the $35,000 salary
 from a job at a small law firm, at a local bank, or in local government.

 138. See Official ABA Guide, supra note 48, at 160-61.

 139. Van Tuyl et al., supra note 117, at 218.

 140. Miles to Go, supra note 1, at v, 1 1-14.

 141. See Wightman, supra note 9, at 24-41.

 142. Although the Howard law school is nominally private, it receives large subsidies from the
 federal government, more than $200 million each year. See Charles Dervarics, Students of
 Color Win in Final Education Budget, Black Issues in Higher Education, Dec. 23, 1999, at 8.
 Although Howard's tuition is $12,785, its median award for students who receive financial
 aid is $9,000, so that the average student receives $4,890. Official ABA Guide, supra note 48,
 at 203. The net cost to the average student is thus $7,895.

 Howard is the exception among the black schools. Howard serves the black elite, not
 average blacks. Its students' average test scores and undergraduate grades are far above the
 average for blacks. ABA Official Guide, supra note 48, at 203; LSAT Performance, supra note
 9. The school's elite students go on to elite jobs, with average salaries of $85,200. Van Tuyl,
 et al., supra note 1 17, at 260.
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 The ABA's hierarchy has long recognized that the high cost of legal
 education imposes special harms on minorities despite the availability of
 student loans. In 1989 the top accreditation official, James P. White, wrote:

 Although minority students often are given a sizeable share of student financial
 aid, their prospects for placement in major law firms is less than optimal.
 Thus, many tend to accumulate large debts and experience difficulty in
 repayment, a result that is inconsistent with the efforts of the American Bar
 Association and legal education to recruit minorities to the legal profession. m

 Nonetheless, White and the ABA continued doggedly to enforce the accredi-
 tation requirements that both raised law schools' costs to prohibitive levels for
 many blacks and eliminated law schools that served primarily blacks. For
 example, it was White who signed the action letters denying accreditation to
 John Marshall Law School, Georgia's only law school that serves high numbers
 of African-Americans.144

 D. Elimination of Black Law Schools

 Like the ABA's academic racism, the ABA's financial racism destroys law
 schools that would serve average blacks. The expensive accreditation require-
 ments make it economically impossible for a school serving average blacks to
 survive unless it receives subsidies either from a large private endowment or -
 as a state school - from taxpayers.

 Students will attend a law school only if the jobs they can get after gradua-
 tion will permit them to repay their student loans; a school that leads students
 to inevitable bankruptcy will attract few students. Elite law schools can charge
 high tuition because their graduates' high-paying jobs permit them to repay
 their large student loans. Low-ranked schools that serve students who lack
 private wealth must charge much less. Because their graduates earn much less,
 they can afford to repay only smaller student loans. Low-ranked schools could
 charge high tuition only if they served students whose affluent families could
 subsidize their educations. Unburdened by student loans, those graduates
 could take low-paying jobs without going bankrupt.

 Because of average blacks' modest test scores, schools serving blacks would
 rank low in the law school hierarchy, and their graduates would earn modest
 salaries, generally below $35,000. As Table 2 indicates, students without pri-
 vate wealth could attend the schools only if tuition were below $10,000 per
 year. Few blacks have private wealth. Higher tuition would lead to loan levels
 that graduates could not repay on their modest salaries. If a school charged
 more, no average black would, or could, attend.

 This explains why all of the law schools that predominantly serve blacks are
 public schools with tuition below $10,000. If the schools reduced the taxpayer
 subsidy and increased tuition above this level, they would lose most of their
 students. Any higher tuition, and graduates' jobs would not repay their stu-
 dent loans.

 143. The Impact of Law Student Debt upon the Legal Profession, 39 f. Legal Educ. 725, 733
 (1989).

 144. See John Marshall Action Letter, supra note 52.
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 A private school that attempted to serve average blacks without a state
 subsidy or large endowment would inevitably fail. Because of accreditation,
 the school's costs would exceed $20,000 per student, and the students could
 afford to pay no more than $10,000, given their modest employment pros-
 pects. The ABA's accreditation requirements raise the school's costs so much
 that it cannot survive. For the school to raise tuition to cover the costs of the

 accreditation requirements would be suicide; it would lose all its students. But
 declining to raise tuition to cover costs is also suicide. Because its tuition does
 not cover its costs, the school continually loses money.

 A private school with a large endowment could conceivably serve average
 blacks. It could use endowment funds to cover the difference between the

 $10,00 tuition that its students could afford and the much larger costs that
 accreditation imposes. But the law schools with large endowments are all high-
 ranked schools with admission requirements that exclude average blacks. This
 is because a law school generally does not have a large endowment unless its
 alumni earn high salaries.145 The law schools that serve average blacks produce
 graduates with low incomes, often little more than $30,000 per year, that are
 insufficient for large contributions to build their schools' endowments.

 The deadly effectiveness of the ABA's financial racism in killing schools for
 blacks can be seen in the ABA's efforts to close Georgia's John Marshall Law
 School. The students of JMLS are 41 percent black, with relatively low test
 scores and undergraduate grades.146 As expected for students with modest
 qualifications, the salaries of JMLS graduates are also modest: an average of
 $36,447. 147 Table 2 shows that students with such modest prospects can pay in
 tuition only a bit over $10,000; if tuition were any higher, few students would
 attend because their expected salary would not cover repayment of their
 loans. Accordingly, JMLS sets its tuition at $9,102.14S

 If JMLS closed, no law school in Georgia would be available to the JMLS
 black students. The private law schools are too expensive: Emory's tuition is
 $25,064, Mercer's $19,990. Moreover, the test scores and undergraduate
 grades of JMLS's students were far too low to have gained them admission to
 any other Georgia law school, public or private.149

 The ABA has repeatedly denied the school's application for accreditation.
 One of the ABA's persistent reasons for the denials has been that JMLS spends
 insufficient money on its program. In an attempt to satisfy the ABA, JMLS has

 145. For an analysis of the economics of institutions of higher education, see Donald R. Carlson
 & George B. Shepherd, Cartel on Campus: The Economics and Law of Academic Institu-
 tions' Financial Aid Price-Fixing, 71 Or. L. Rev. 563 (1992).

 146. John Marshall Action Letter, supra note 52, at 12.

 147. See <http://www.johnmarshall.edu/admissions.html>.

 148. John Marshall Action Letter, supra note 52, at 12.

 149. For example, the average LSAT/UGPA at the University of Georgia and Georgia State,
 Georgia's two public law schools, were approximately 159/ A- and 156/B+, while averages at
 private Mercer and Emory were approximately 153/B+ and 161/B+. Official ABA Guide,
 supra note 48, at 169, 185, 187, 247. In contrast, JMLS students' averages were only 142/B-,
 an order of magnitude lower. John Marshall Action Letter, supra note 52, at 12.

This content downloaded from 
�������������152.33.50.165 on Wed, 19 Aug 2020 13:19:42 UTC������������� 

All use subject to https://about.jstor.org/terms



 1 40 Journal of Legal Education

 begun to spend yearly more than $900,000, or $3,600 per student, on its
 library, and a total of $13,853 per student - still insufficient to satisfy the
 accreditors.130 Because market realities prevented an increase in tuition above
 $10,000, JMLS had no choice but to absorb the additional expenses itself and
 begin to lose large sums of money. In the year that JMLS increased its
 spending to satisfy the accreditors, its operating loss suddenly grew to $725,877,
 or almost $4,000 per student.151 Without accreditation, JMLS could have
 served average blacks and made a profit. The unaccredited Massachusetts
 School of Law, with its low costs and low tuition, does that year after year.

 E. Thousands of Blacks Excluded

 Like its academic racism, the ABA's financial racism takes a large toll. It
 eliminates from the profession most blacks who would have found legal jobs
 paying between about $35,000 and $50,000. An educated guess is that this
 amounts to tens of thousands of blacks. That is, accreditation eliminates a

 large group of black lawyers who would have provided desperately needed
 inexpensive legal services to the black community. Some of the people who
 might have supplied these services apply to law schools and are rejected. But
 most choose not even to apply. They know that law school is too expensive
 given the wages they can expect to earn when they graduate.

 Because of accreditation, the only blacks who could take these low-paying
 jobs are the few who attended elite schools with large endowments, who
 received large financial aid grants, who had private wealth, or who attended
 public schools. Not many could attend elite schools because of blacks' lower
 average test scores and undergraduate grades. And even at these elite schools
 with their large endowments, tuition is high; the schools use their endowment
 income not to reduce tuition, but to increase the number of expensive faculty
 and buildings.152

 Except in rare cases, financial aid grants are insufficient to make law school
 affordable. Instead, as the ABA accreditors recognize, students without private
 wealth fund law school with loans.153 For example, Stanford Law School
 awarded on average financial aid of only $3, 945, 154 reducing its tuition from
 $25,190 to $21,245 per year. Harvard's average award was $2,280, reducing
 tuition to $22,306. 155 The lower-ranked law schools that average blacks might
 hope to attend offer even less financial aid; they have smaller endowments to

 150. For 1999, JMLS's revenues were $2,737,448 and its loss $725,877, for a total spending of
 $3,463,325. Spending for each of the approximately 250 students that JMLS normally hopes
 to enroll was $13,853. John Marshall Action Letter, supra note 52, at 11, 12.

 151. Id. at 17-18, 20.

 152. See generally Shepherd & Shepherd, supra note 13, at 2107-08.

 153. See White, supra note 144, and accompanying text.

 154. The median grant to those Stanford students who received awards was $9,702. Because only
 220 of 541 students received grants, the average award was $3,945. Official ABA Guide, supra
 note 48, at 365.

 155. A median grant of $7,940 was received by only 476 of 1,658 students, yielding an average
 award of $2,280. Id. at 195.
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 fund it. Nova Southeastern averages only $1,786, reducing its tuition from
 $19,770 to $17,984.156 Pace University's average award is only $1,753, reducing
 tuition to $20,077. 157

 Some law schools award larger grants to a few students. Often they are
 based on "merit," and so go to students with high LSAT scores and under-
 graduate grades, not to average blacks. This is especially true because of
 pressures to attract well-credentialed students to improve the ranking in U.S.
 News and World Report. Emory's law school, for example, awards fifteen Woo-
 druff Fellowships, which provide full tuition plus a $3,000 stipend. Of the
 fifteen current fellows, only one is black.

 Similarly, the number of blacks with private wealth is low because of blacks'
 low average incomes. For blacks with average qualifications and little wealth,
 the only route into the profession is low-ranked public law schools, such as the
 four public law schools that serve average blacks. These schools produce only
 227 black graduates per year.158 Other blacks with average qualifications are
 sprinkled throughout other low-ranked public law schools.

 IV. The Affirmative Action Band-Aid

 Affirmative action returns to blacks only a small fraction of the law school
 positions that accreditation takes away. We have seen that, but for affirmative
 action, accreditation's academic requirements would have excluded from
 admission about 6,554 of 8,375 black applicants, admitting only 1,821. Be-
 cause law schools actually admitted 3,835 blacks, we see that 2,014 were
 admitted through affirmative action.159 Although affirmative action doubles
 the number of black law students, those 2,014 whom affirmative action admits

 are less than one-third of the 6,554 black applicants whom the ABA's accredi-
 tation program caused to be rejected.

 Even with affirmative action, the ABA system excludes a much higher
 proportion of blacks than whites; 54 percent of black applicants are rejected
 by all law schools where they apply, compared to 25 percent of white appli-
 cants.160 That is, the system excludes blacks at a rate 116 percent higher than
 the exclusion rate for whites.

 Furthermore, the 2,014 positions that affirmative action provides blacks all
 but disappear in comparison to the many thousands of blacks whom the ABA's
 academic and financial racism deters from even applying. ABA-promoted
 affirmative action pours only a drop in a bucket that ABA accreditation has

 156. Although Nova's average grant to students who receive aid is $10,000, only 140 of 784
 students received aid, yielding an average grant of $1,786. Id. at 291.

 157. A median grant of $5,750 awarded to only 136 of 446 students yields an average grant to all
 students of $1,753. Id. at 303.

 158. See ABA Official Guide, supra note 48, at 160, 274, 380, 352.

 159. See LSAT Performance, supra note 12. Again, these calculations estimate 1998 statistics by
 extrapolating from 1991-92 data. See supra note 73.

 160. In 1998-99, 3,835 of 8,375 black applicants were admitted to at least one law school,
 compared to 35,967 of 47,787 white applicants. See LSAT Performance, supra note 12.
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 almost completely emptied. Even with affirmative action, the end result of
 ABA accreditation is that only 4 percent of lawyers are black.

 Under the present ABA system, affirmative action may well be necessary
 and appropriate - if not sufficiently effective - because the system otherwise
 excludes blacks. But even if affirmative action replaced all of the law school
 positions for blacks that accreditation eliminates, this take-away/ give-back
 system could be worse than a system that did not take away in the first place.
 This is because affirmative action may, while it is addressing discrimination,
 cause other harms.

 Some have argued that affirmative action may stigmatize not only the
 blacks whom schools admit because of it, but all blacks. Others have suggested
 that, in schools that admit many blacks through affirmative action, all black
 students' academic performance tends to be worse than their test scores and
 previous grades would predict. It is also suggested that, at times, blacks
 admitted through affirmative action, in an environment where they have
 lower test scores and grades, may react by creating a defensive culture of
 underperformance that affects even the black students admitted without
 affirmative action. Others assert that affirmative action is itself racist because it

 distributes benefits based on race. The existence and extent of all of these

 conditions is the subject of intense debate.161

 If ABA accreditation were eliminated, it would no longer be as necessary to
 risk creating these possible harms. Blacks would enter the legal profession in
 much higher numbers. Affirmative action would be less necessary.

 The need to eliminate accreditation is becoming more urgent because of
 current attacks on affirmative action. Court challenges, such as the Hopivood
 case in Texas, and ballot initiatives, such as those in California and Washing-
 ton state, have eliminated affirmative action to varying degrees in several
 states. Challenges are planned in more states. As the ABA has noted, "Such
 efforts threaten to have a devastating impact on minority applications and
 admission to law school."162 Indeed, in states that have already eliminated
 affirmative action at public law schools, the number of blacks being admitted
 at some schools has dropped almost to zero.163

 Without affirmative action, blacks would suffer the full impact of the ABA's
 academic and financial racism. No longer would affirmative action partially
 conceal accreditation's harms, permitting a modest number of blacks to enter
 the profession. The one-two punch of accreditation and the elimination of
 affirmative action would be devastating, reducing the number of blacks enter-
 ing the profession each year to less than 2,000. It would turn back the clock of

 161. Leading voices in the debate include Thernstrom & Thernstrom, supran ote 84; Thernstrom,
 supra note 72; Linda F. Wightman, Beyond FYA: Analysis of the Utility of LSAT Scores and
 UGPA for Predicting Academic Success in Law School, Law School Admission Council
 Research Report 99-05 (Newtown, 2000); Stephen L. Carter, Reflections of an Affirmative
 Action Baby (New York, 1991).

 162. Miles to Go, supra note 1, at x.

 163. In 1999, after California and Washington banned affirmative action in their public law
 schools, the number of blacks in the first-year law school classes at UCLA and the University
 of Washington dropped to two each. Id. at v.
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 The Inefficient Racism of the ABA '5 Accreditation of Law Schools 143

 racial equality in the profession more than forty years. This is no mere
 speculative danger. It is happening already in California and Washington.

 V. The Harms from Exclusion of Blacks

 By excluding most blacks from the legal profession, the accreditation
 system inflicts many harms. Although it directly damages those whom it
 excludes, barring the door to a career in the law, it also profoundly injures
 both the black community and society as a whole.

 A. Reduced Incomes

 The system reduces incomes for blacks. Blacks on average earn much less
 than whites; one reason for that is ABA accreditation. Lawyers often earn high
 incomes. Accreditation selectively denies most blacks access to these incomes,
 while opening the door to whites. Only one percent of partners at the 250
 largest U.S. law firms are blacks.164 Accreditation thus contributes to all the ills
 that accompany financial pressure and poverty, such as ill health, high crime
 rates, and high divorce rates.

 Because accreditation reduces blacks' affluence, it also reduces the black

 community's political power. In politics, money talks. Accreditation muffles
 blacks' voice. Blacks cannot afford the campaign contributions and payments
 to political action committees that both help elect responsive politicians and
 cause them to promote policies helpful to blacks.

 B. Exclusion from Politics

 Accreditation also excludes blacks from political power in another way. It
 probably aborts the careers of many potential black political leaders. A law
 degree is often the ticket to a career in politics. Our state and federal elected
 officials are often lawyers. Accreditation blocks this important path to power
 for blacks. No one will ever know how many black leaders accreditation
 eliminated in this way. The number is certainly large.

 Those few blacks who manage to earn law degrees often succeed in politics
 at a much higher rate than other groups. For instance, a large fraction of black
 lawyers become judges,165 often through a political process. In many state
 jurisdictions, judges are elected. In other state jurisdictions and in the federal
 courts, judges are appointed in a system that often seems nearly as political as
 an election. The nominations to the Supreme Court of Robert Bork and
 Clarence Thomas are examples.

 Blacks become judges at double the rate of other lawyers. More than 8
 percent of black lawyers are judges, compared to only 4 percent of lawyers
 overall, although the absolute number of black judges is still small because
 there are so few black lawyers.166 But for accreditation, far more blacks would

 164. Id. at 8, tabic 18.

 1 65. Abel, supra note 20, at 111.

 166. Of 27,948 black lawyers, 2,278 are judges, compared to 32,394 of the nation's 779,471 total
 number of lawyers. Miles to Go, supia note 1, at 1, table 1. Blacks are 4 percent of lawyers,
 but 7 percent of judges. Id. at 1. See generally id. at 16-17. Blacks' relative success in
 entering the judiciary may be threatened by challenges to affirmative action.
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 achieve elected or appointed political office via the normal route of becoming
 a lawyer. If permitted to become lawyers, blacks succeed in the political
 process. But accreditation prevents them from becoming lawyers.

 Blocked by accreditation, some aspiring black leaders attempt other routes
 into politics. One such alternate route is the church. Perhaps if the legal
 profession had not been so closed to blacks, Martin Luther King Jr. and Jesse
 Jackson would have entered politics through law school rather than the
 pulpit. Despite the availability of this alternate route into politics for a few
 extraordinary leaders, the main, most easily traversed route is all but closed to
 blacks. Accreditation is a major barrier that blocks it.

 C. Exclusion from the Judiciary

 By restricting the number of black lawyers, accreditation limits the number
 of black judges. Only 4 percent of state court judges are black, and blacks are
 only 7 percent of all judges.167 Even in states with large black populations, the
 fraction of black judges is small. Although Georgia's population is 27 percent
 black, only 6 percent of its state court judges are black.168

 The absence of black judges stifles the black voice injustice and the legal
 system. Many have suggested that black judges represent blacks' interests in
 the legal system, and that black judges decide cases differently from white
 judges. Without black judges, the legal system loses an important voice and
 perspective, and it fails to reflect black community values.169

 It is unconstitutional for courts to exclude jurors because they are black.170
 Excluding black jurors unconstitutionally eliminates the black perspective
 from the jury box, may lead to different outcomes that disfavor blacks, de-
 creases respect for the courts, increases the appearance of possible bias and
 unfairness, and demeans the excluded jurors. 171

 When the accreditation system excludes blacks from beingjudges, it causes
 these same harms, but magnified. Like jurors, judges influence cases' out-
 comes. Bench trials, motions to dismiss, summaryjudgment motions, motions
 for directed verdicts and new trials, and a host of other decisions in litigation
 are all decided by judges, not jurors. Only 5 percent of cases are resolved by
 juries; judges decide many of the rest and wield much unfettered discretion in
 doing so.17"

 The elimination of many black judges and their unique perspective inevita-
 bly changes litigation outcomes. Extreme examples have been well cata-

 167. Sherrilyn A. Ifill, Judging the Judges: Racial Diversity, Impartiality and Representation on
 State Trial Courts, 39 B.C. L. Rev. 95, 95, 101 n.26 (1997). The low fraction of black state
 court judges is balanced by the higher fraction of federal district court judges: 1 1 .3 percent
 are African-American. Miles to Go, supra note 1, at 18, table 42.

 168. Ifill, supra note 167, at 95-96.

 169. Id. at 98-99, 102-3, and sources cited there.

 170. Batson v. Kentucky, 476 U.S. 79 (1986).

 171. See, e.g., *d.;J.E.B. v. Alabama, 511 U.S. 127 (1994).

 172. See, e.g., Kent D. Syverud, Symposium on Alternative Dispute Resolution: ADR and the
 Decline of the American Civil Jury, 44 UCLA L. Rev. 1935, 1937 (1997).
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 logued. Commentators have noted that some white judges give unequal
 sentences to similarly situated white and black defendants; they grant bail
 unequally; they overrule juries' imposition of life sentences in favor of death
 sentences for blacks who kill whites; and they credit white witnesses while
 discrediting similar black witnesses.173

 Moreover, bias often occurs in more subtle ways that the judge himself does
 not even recognize.174 The different perspective that blacks bring is evident in
 the different results in the two prosecutions of police officers for beating
 Rodney King. In the first prosecution, a white jury from a white suburb
 acquitted. In the second prosecution, an urban black jury convicted. The
 black jurors had a greater understanding of the possibility that law enforce-
 ment officers can sometimes be abusive; victims of police brutality are often
 urban blacks. Black judges would share this different perspective.

 Indeed, the U.S. Constitution recognizes that judges with different per-
 spectives decide cases differently. A major reason that the Constitution pro-
 vides diversity jurisdiction in federal court is the perception that local judges
 may be biased toward local litigants. Likewise, the Constitution's provision of
 federal question jurisdiction insures that state court judges will not subvert
 federal law. Both forms of jurisdiction are grounded on the fact that a judge's
 perspective influences profoundly a case's outcome. All of the litigation that
 contributed to the success of the civil rights movement might have come
 out very differently if state judges had made the decisions, rather than fed-
 eral judges.

 In addition, accreditation's elimination of many black judges reduces re-
 spect for the justice system. A black defendant may better respect a judgment
 by a black judge, especially in states that have had recent histories of overt
 state-sponsored racism. It is difficult for many blacks to respect a legal system
 in which white judges in Southern states sentence large numbers of black men
 to long prison terms for minor drug infractions. A system where whites
 imprison blacks recalls too vividly the South' s racist past.

 Furthermore, even if white and black judges decide cases identically, the
 perception of possible bias remains. However unprejudiced white judges
 actually are, black litigants cannot help fearing a judiciary that is stacked so
 disproportionately with whites. Blacks should not have to rely on white judges'
 promises to promote blacks' interests fairly. The only way to assure that
 the judiciary responds to black interests and perspectives is to have more
 black judges.

 D. Reduced Social Mobility

 The ABA's academic and financial racism closes an important path for
 blacks to improve their socioeconomic positions. Before accreditation began
 in the mid-1 920s, the legal profession offered an important path out of

 173. See Ifill, supra note 167, at 102-03.

 174. See id.; Susan M. Smith, Diversifying the Judiciary: The Influence of Gender and Race on
 Judging, 28 U. Rich. L. Rev. 179, 189-90 (1994).

This content downloaded from 
�������������152.33.50.165 on Wed, 19 Aug 2020 13:19:42 UTC������������� 

All use subject to https://about.jstor.org/terms



 1 46 Journal of Legal Education

 poverty for many immigrants and minorities. Many lawyers were from modest
 backgrounds. Elite lawyers then imposed accreditation in great part to shut off
 competition from these new minority lawyers.

 Accreditation has had its intended affect. The ABA has now closed the

 route that Abraham Lincoln used to rise from poverty to the presidency. Every
 black lawyer whom accreditation eliminates could have been a role model and
 mentor to later generations of black lawyers and leaders. Accreditation locks
 in place a social hierarchy in which affluent whites become lawyers and enjoy
 all the monetary and social benefits, but blacks remain outside. It buttresses
 the tragic cycle of poverty.

 E. Unaffordable Legal Services

 ABA accreditation reduces the number of new lawyers of all races each year
 by more than 34,000, a 40 percent drop. This is the number of people who
 take the LSAT but are not admitted to law school.175 Some of these apply and
 are rejected, while others are deterred by law schools' restrictive entrance
 requirements from even applying. Accreditation's true reduction in the num-
 ber of lawyers is even greater because law schools' high cost and stiff academic
 entrance requirements deter many from even taking the LSAT. Even if we
 count only those who presently apply and are rejected, the number of new
 lawyers declines by 23,000 each year, or 31 percent.176

 Through the laws of supply and demand, this reduction in the supply of
 lawyers leads inevitably to a sharp increase in the price of legal services. The
 ABA's requirements that increase law schools' costs probably, by themselves,
 raise the price of legal services more than 40 percent. As Adam Smith noted,
 high wages in a profession are necessary to compensate an entrant who has
 had to incur great expenses learning the trade.177 By raising the cost of law
 school, accreditation eliminates most lawyers who would work for modest
 salaries of $35,000 to $50,000, raising the minimum income for lawyers - and
 the minimum price for legal services. Additional reductions in the supply of
 lawyers from both the ABA's academic requirements and the other increases
 in students' costs raise the price of legal services still further.

 The price increases from accreditation especially harm potential black
 consumers of legal services because of blacks' low average incomes. Compar-
 ing this market to the market for automobiles, only high-priced Lexus- and
 Mercedes-quality legal services are available. The ABA system excludes from
 the market inexpensive but serviceable Corolla- and Volkswagen-quality law-
 yers. The ABA system prices some of the middle class and most of the poor out
 of the market; they cannot afford the high prices. An ABA study found that
 half of all low-income households had at least one serious legal problem each
 year. But three-quarters had no access to a lawyer.178

 175. In 1998-99, 85,279 people took the LSAT, hut only 51,262 were admitted to law school.
 LSAT Performance, supra note 12.

 176. In 1998-99, 74,380 people applied and 51,262 were admitted. Id.

 177. See Sherwin Rosen, The Market for Lawyers, 35 J. L. & Econ. 215, 216 (1992).

 178. M2 Presswire, Remarks by the President to the Legal Profession on a New Call to Action
 (July 22, 1999).
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 Legal services become services mainly for corporations, the wealthy, and
 those who are horribly injured.179 A tenant who faces eviction cannot afford a
 lawyer. The middle class dies without wills. Many people who buy defective
 products have no recourse. Many people lack a fair chance to pursue valid
 claims against large companies. Although some lawyers are willing to take
 cases on a contingency, only the most seriously injured victims who have the
 clearest evidence that the defendant is liable can get contingency representa-
 tion. Because accreditation reduces the number of all lawyers, including
 contingency lawyers, the few contingency lawyers can pick and choose their
 cases. They decline to take many cases that would have found contingency
 representation had more lawyers been in the market. 1S(1

 Accreditation systematically tilts the playing field against blacks. Blacks
 individually and as a group lose the ability to protect themselves and assert
 their interests. They cannot afford lawyers in individual disputes with land-
 lords, merchants, welfare officers, hospitals, and doctors. As a group, they lack
 representation in larger disputes with other groups, such as election disputes
 and potential class actions involving government benefits.

 The price increases specifically harm blacks in two other ways. First, blacks
 need more legal help than others because they more often suffer from racial
 discrimination in their jobs and elsewhere. But the high price of legal services
 prevents them from getting legal help. In one study, only one percent of those
 who had suffered job discrimination went to a lawyer.181

 Second, more than other lawyers, black lawyers tend to serve their commu-
 nities by choosing public interest jobs, public defender jobs, and other jobs in
 government. By barring most blacks from the legal profession, accreditation
 eliminates many lawyers who would be most willing to serve needy blacks at
 affordable prices.

 Because accreditation doubles schools' costs, the only groups that can
 afford to take low-paying public interest jobs in large numbers are graduates
 of taxpayer-subsidized low-tuition state schools, the few graduates from private
 schools who received large financial aid, and graduates from affluent families
 who can subsidize their educations. Only people who receive subsidies either
 from their law schools or their families can avoid student loans that are

 impossible to repay on a modest legal salary.

 Thus it is not surprising that the few attorneys who accept low-paying jobs
 serving the poor and minorities are often not from impoverished or minority
 backgrounds themselves but are instead often whites from affluent families.
 Although a relatively high proportion of black lawyers take such jobs, their
 absolute number is relatively tiny because there are so few black lawyers. The

 179. See Gillian K. Hadfield, The Price of Law: How the Market for Lawyers Distorts the Justice
 System, 98 Mich. L. Rev. 953 (2000).

 180. See Harvard Medical Practice Study, Patients, Doctors, and Lawyers: Medical Injury, Mal-
 practice Litigation, and Compensation in New York (1990) (only small fraction of victims of
 medical negligence seek compensation or sue).

 181. Barbara A. Curran, The Legal Needs of the Public: The Final Report of a National Survey
 161 (Chicago, 1977).
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 poor and minorities might desire just as fervently to help the needy. However,
 apart from graduates of cheap state schools and the few students who receive
 large financial aid, only white affluent families can pay for their children to
 escape law school without the crushing debts that make low-paying public
 interest jobs impossible. A white student whose parents pay for law school can
 take a $35,000 legal services job; with no loans to repay, she can make ends
 meet. A black student who must finance law school through loans has no
 choice but to take a higher-paying job. As much as she might like to work at a
 low-paying job in the community of her youth, she simply cannot afford it.
 Instead, she must accept a higher-paying job at a law firm, representing
 corporations.

 The ABA proclaims repeatedly that the poor and minorities desperately
 need attorneys to provide them with legal services.182 But it is the ABA itself
 that is barring dedicated, compassionate people from providing these ser-
 vices. The expensive accreditation requirements create an insuperable finan-
 cial barrier to these jobs for people who have no great wealth or who cannot
 gain admission to a subsidized state school. For most law graduates, a public
 interest job means defaulted student loans and bankruptcy.

 VI. Accreditation Should Be Eliminated as a Barrier

 Accreditation produces few benefits but many harms. It should be elimi-
 nated as a barrier to the legal profession. The states should no longer limit law
 licenses to graduates of ABA-accredited law schools. As others have suggested,
 the bar exam should also be eliminated as a barrier.183 Elimination of these

 barriers would produce many benefits, including opening the profession to
 minorities and making possible cheaper, better legal services. The reform
 would produce few harms. The market would adapt to create institutions that
 would protect consumers.181

 182. Two of the ABA's legislative priorities are more funding for indigent defense and funding
 for the Legal Services Corporation. See American Bar Association, The ABA's Legislative
 and Governmental Priorities, at <http://www.abanet.org/poladv/priorities/home.html>
 (2001).

 183. See, e.g., Shepherd & Shepherd, supra note 13, at 2253-54; Alex M. Johnson, Symposium:
 Representing Race: The Underrepresentation of Minorities in the Legal Profession: A
 Critical Race Theorist's Perspective," 95 Mich. L. Rev. 1005, 1033 (1997).

 184. Elimination of accreditation and the bar exam as barriers to the profession will probably
 need to come either from legislation or from changes in court rules that specify qualifica-
 tions for practicing law, rather than from court challenges. Black plaintiffs have asserted
 that state bar examinations discriminate on the basis of race, invoking Title VI, Title VII,
 and the U.S. Constitution's due process and equal protection requirements. Civil Rights Act
 of 1964, Title VI, 42 U.S.C. § 2000d; Civil Rights Act of 1964, Title VII, 42 U.S.C. § 2000e-2.
 The challenges have all failed, with courts deferring to educational authorities. See, e.g.,
 Tyler v. Vickery, 517 F.2d 1089, 1096 (5th Cir. 1975); Pettit v. Gingerich, 427 F. Supp. 282
 (D. Md. 1977), affd 582 F.2d 869 (4th Cir. 1978). Similarly, assertions that accreditation
 unlawf ully discriminates on the basis of race would probably fail.

 Strong arguments can be made that the courts' rejection of challenges of the bar exam
 are incorrect. See generally Hunt, supra note 15. Likewise, it might seem that our country's
 civil rights laws should be interpreted to condemn an accreditation system that was de-
 signed to discriminate against minorities, and still does. But the prospects for success
 appear small.

 I have noted elsewhere that ABA accreditation should be held to violate the antitrust laws.

 See Shepherd 8c Shepherd, supra note 13, at 2211-49. However, antitrust challenges have
 failed so far. See Massachusetts School of Law v. Am. Bar Ass'n, 107 F.3d. 1026 (1997).

This content downloaded from 
�������������152.33.50.165 on Wed, 19 Aug 2020 13:19:42 UTC������������� 

All use subject to https://about.jstor.org/terms



 The Inefficient Racism of the ABA 's Accreditation of Law Schools 149

 A world without accreditation and the bar exam as barriers would have the

 following characteristics. Some states would choose to follow the California
 model: to require lawyers to have attended law school, even if not an accred-
 ited one. In these states, as in California presently, many more law schools
 would exist, many of which would serve high proportions of minorities. Just as
 many predominantly black colleges now exist, new black law schools would
 open. Other new law schools, while not primarily black, would serve substan-
 tial numbers of minorities.

 Without the cost increases from accreditation, the new schools would offer

 much lower tuition than present accredited schools and more flexible pro-
 grams. The unaccredited schools in California provide examples of the schools
 that would arise. For example, the Monterey College of Law provides a
 program of entirely night instruction over four years. All instructors are
 practitioners. Tuition is $6,600 per year.185

 The new schools would offer students more choices. Students who hoped
 to work on sophisticated legal matters at elite law firms would continue to
 choose expensive full-service law schools with large libraries and full-time
 faculties. Those who hoped to work with individual clients on simpler matters,
 or who hoped to work as lawyers in local business or government, might
 choose a more basic law school. No longer would the ABA force a lawyer who
 sought a Corolla legal practice to purchase a Mercedes legal education. With
 law schools free to compete by creating efficient and innovative new pro-
 grams, some of the new law schools probably would be not only cheaper, but
 also better than present accredited schools. Mercedes quality might become
 available at Corolla prices.

 Other states might not require law school at all. As before the 1920s,
 students would be able to choose different routes into the profession. Some
 would choose law school, others apprenticeships. The market would match
 each job with a lawyer with the appropriate training.

 This would not be a radical experiment. It would merely return the legal
 profession to the system that worked well for a century before the 1920s, the
 same system that many other responsible and important professions now
 employ, such as business and accounting. Some enter business directly, with-
 out business school. Others, who seek higher-paying jobs, voluntarily attend
 business school. Some combine both approaches, first entering business di-
 rectly for a few years, and then attending business school. The business system
 works well because students can match their training to the demands of their
 jobs. A person who wants to work as a manager at her local bank or at
 McDonald's is not required to spend two years and $40,000 to attend business
 school first. The demands of these jobs do not require such expensive and
 sophisticated training. Only if she seeks ajob with greater demands might she
 find it worthwhile to attend business school.

 Likewise, in the law, some students would choose to train for jobs that
 required simple legal skills without going to law school. A law-school-trained
 lawyer might herself hire and train employees who had not attended law

 185. Van Tuyl et al., supra note 117, at 526-27.
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 school to handle simple matters such as wills, simple divorces, and complaints
 in small claims court. Or in-house counsel at a bank might train employees to
 undertake simpler legal tasks. Others who sought both higher-paying jobs in
 the law and more sophisticated legal issues would choose to attend law school.
 As in business, a person with a low-level lawyer'sjob might decide to attend law
 school to get a better job.

 Employers could choose to hire people with or without law school degrees.
 Businesses hire only MBAs for certain sophisticated jobs but require no
 business degree for less demanding tasks. Similarly, most elite law firms might
 continue to demand a J.D., but smaller firms and small businesses might be
 content with cheaper lawyers without J. D.s. Some employers might choose an
 intermediate course: they would require aJ.D. but accept graduates of the new
 part-time schools.

 Whether or not a state continued to require attendance at some law school,
 elimination of the accreditation and bar exam barriers would increase the

 number of lawyers substantially. Some of the new lawyers would be among the
 finest in the profession. Many people with excellent potential would no longer
 be excluded by the ABA's arbitrary and senseless standards. Moreover, the
 new, innovative training methods that would now be allowed would train the
 new talent well. Other new lawyers would possess varying levels of ability, as
 under the present system.

 A large number of the additional lawyers would be black. Just as the
 accreditation barrier disproportionately excludes blacks, its elimination would
 disproportionately allow blacks entry. New black lawyers would enter the
 profession at more than double the rate for all lawyers. If all LSAT takers
 entered the profession, the number of black law graduates would increase
 more than 5,688 each year, by 149 percent. Even if only all actual applicants
 to law school entered the profession, the increase would be 118 percent
 (4,540).1S7 Although blacks now make up only 7 percent of entering law
 students, ls* 16 to 20 percent of the new lawyers would be blacks.

 The experience in California confirms that eliminating accreditation as a
 barrier would help to open the profession to blacks. The percentage of black
 students in the state's unaccredited law schools is about double that in its

 accredited schools.189 Indeed, the fraction of blacks in unaccredited schools

 reflects almost exactly the fraction in California's population.190 With the
 accreditation requirement eliminated in California, the main barrier restrain-

 186. In 1998-99, 9,543 blacks took the LSAT, but only 3,835 were admitted to law school. LSAT
 Performance, supra note 12.

 187. 8,375 black applicants compared to 3.835 admittees. Id.
 188. Id.

 189. Of first-time takers of the California bar exam in July 1999, 7.0 percent from unaccredited
 schools were black, but blacks made up only 3.9 percent of first-time test takers from
 California's accredited schools. Sec California Bar Exam Report, supra note 68.

 190. In 1999, 7.5 percent of California's population was black. Population Estimates for States by
 Race and Hispanic Ori gin: July 1, 1999, Population Estimates Program, Population Division,
 U.S. Census Bureau. See <http://eire.census.gov/popest/archives/state/srh99.txt>.
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 ing blacks from entering the legal profession in numbers proportionate to
 their representation in the general population is the bar exam. Blacks pass
 the exam at half the rate for whites. Thus, despite proportionate repre-
 sentation in unaccredited schools, blacks make up only 3.4 percent of new
 California lawyers.191

 Without accreditation and the bar exam as barriers, the proportion of
 African-American lawyers would eventually rise to reflect their representation
 in the general population. The country would experience similar increases in
 the number of black judges and political leaders. Opportunities for blacks in
 areas of the private sector other than law would also increase. A law degree is
 often a steppingstone to positions outside the legal profession. Many corpo-
 rate CEOs are lawyers, as are many authors and commentators. In the market-
 places of ideas and political power, blacks would acquire correspondingly
 greater authority.

 Blacks' incomes would rise. All of the new lawyers who were formerly
 excluded would earn more than they would have been able to earn in other
 careers; otherwise, they would have chosen the other careers.192 As more
 blacks entered new careers in the law, in business employment that benefits
 from legal training, in the judiciary, and in politics, the gap in average
 incomes between blacks and other groups would narrow.

 Blacks' socioeconomic mobility would increase. The new employment op-
 portunities would create important new economic opportunities for blacks to
 break the cycle of poverty.

 The need for affirmative action and its accompanying divisive controversy
 would decline. Blacks would be well represented in the profession without
 affirmative action, although limited affirmative action might still be necessary
 to help blacks enter elite law schools and law firms.

 Despite protests to the contrary from some business groups that are fre-
 quently sued,19* the U.S. has too few lawyers. This is seen by the simple fact that
 lawyers are generally available only for $60 per hour or more; the insufficient
 supply of lawyers causes prices to rise to this high level. Obeying the laws of
 supply and demand, the large increase in the number of lawyers from the
 elimination of the ABA system would be followed by a dramatic decline in the
 price of some legal services. The competition from additional lawyers would
 push down prices. In addition, the reduction in tuition rates would now
 permit unsubsidized lawyers to thrive on salaries of $35,000. If the require-
 ment of attending law school were completely eliminated, then lawyers would
 be able to thrive on even lower incomes.

 In the new unconstrained market, competent lawyers would be available
 for a variety of prices, from $300 per hour or more for the finest representa-

 191. Of the 3,816 people who passed the bar exam in July 1999, only 128 were black. See
 California Bar Exam Report, supra note 68.

 192. Some new lawyers would choose legal careers despite lower wages than in other careers
 because legal careers offer other valuable nonmonetary benefits, such as prestige, entrance
 to politics, or the enjoyment of helping clients vindicate their rights.

 193. See generally sources cited in Marc Galanter, News from Nowhere: The Debased Debate on
 Civil Justice, 71 Denv. U. L. Rev. 77 (1993).
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 tion down to $25 per hour or less for simple tasks. The $25 rate is what
 qualified professionals with similar training earn in other fields, such as
 management of small businesses, bookkeeping, tax preparation, nursing,
 carpentry, plumbing, physical therapy, or chiropractic. For tax preparation
 one can hire a certified public accountant and pay $150 per hour or more, or
 hire H & R Block, which charges about $25 per hour and pays its employees
 about $15 an hour.194 If the return is complicated, one may choose the CPA. If
 the return is simple, the choice is H & R Block. Similarly, in the business
 world, a McDonald's franchisee can hire a branch manager for about $30,000,
 while a large corporation must often pay six figures for a CEO. In the legal
 services market, however, only the CPA/ CEO level of service is available.
 Elimination of the ABA system would make available the H & R Block/ branch
 manager level of legal services.

 Some of the new lawyers who would now be able to enter the profession for
 the first time might start by charging fees near the low end of the scale. Other
 new lawyers, however, would eventually earn a place among the elite of the
 profession, and would receive correspondingly high fees.

 The ABA system may protect some consumers of legal services from incom-
 petent or deceptive lawyers.195 However, the benefits appear small. Although
 many lawyers in California attended unaccredited law schools, California does
 not have especially high levels of lawyer malpractice or dishonesty.

 Moreover, for hundreds of years ending only in the mid-1 920s, consumers
 did fine with no accreditation and a perfunctory bar exam. Many sophisticated
 commentators recall a golden age of lawyering, when lawyers such as Lincoln
 and the country's founding fathers were responsible professionals who de-
 lighted in public service.196 This golden age is instructive, even if the nostalgia
 may be partly exaggerated. The recent malaise in the legal profession, with
 lawyers perceived as greedy, dishonest parasites, has occurred during the same
 period when law school training became dominant.

 Furthermore, even if the ABA system provides some protection, many
 consumers of legal services do not need it. Many consumers are sophisticated.
 For example, whether or not a lawyer graduated from an ABA-accredited law
 school will have little influence on a corporate general counsel's choice of
 lawyers. Instead, the market provides the general counsel with much other
 information on which she bases her choice. She will consider the professional
 reputations of various lawyers, their experience, and information from refer-
 rals and references. In addition, that a certain lawyer is employed by a certain

 194. Interview with Theodora Shepherd, H & R Block tax preparer, June 17, 2000.

 195. The ABA also asserts that accreditation protects law students from exploitation by bad law
 schools. However, few law students need this protection; they tend to be savvy consumers
 with other sources of information. Moreover, the accreditation system reduces students'
 choices in legal education and increases their costs. See Shepherd & Shepherd, supra note
 13, at 2253. Examples in other fields suggest that students would do just fine without
 mandatory accreditation. Although accreditation is not required for business schools,
 business students do not seem to suffer greater exploitation than law students..

 196. See, e.g., Anthony Kronman, The Lost Lawyer: Failing Ideals of the Legal Profession
 (Cambridge, Mass., 1993).
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 law firm indicates the lawyer's level of quality; each law firm carefully chooses
 only lawyers that reach standards of competency.

 The ABA system restricts the general counsel's choices without providing
 benefits. For certain cases, such as those with small stakes, the general counsel
 might prefer to hire a $25-per-hour lawyer. However, the ABA system contrib-
 utes to making inexpensive lawyers unavailable. Elimination of the system
 would retain the general counsel's existing choices and also provide cheaper
 alternatives.

 Others are not so able to protect themselves. Examples of consumers who
 may benefit from the protections that the ABA system creates are the poor and
 unsophisticated. As indicated by their lower average incomes, many blacks fall
 in this group. The accreditation system helps to eliminate at least some
 incompetent lawyers whom the poor or unsophisticated might otherwise hire.

 Yet the ABA system also harms the poor and unsophisticated, and the
 harms may outweigh the benefits. The system harms these potential consum-
 ers by reducing the supply of legal services and increasing costs. The same
 poor or unsophisticated consumers who might benefit from the protections of
 the system may be unable to afford any lawyer at all because of the system.
 Accreditation may increase the quality of lawyers somewhat. However, it
 causes the lawyers to be too expensive for most low-income citizens to afford.
 For the many consumers for whom legal services are now completely unavail-
 able, the inexpensive lawyers who could practice after the elimination of the
 ABA system would be better than no lawyer. A client does not need to hire
 David Boies or Johnny Cochran to draft a will. Lower-quality service without
 accreditation would be better than no service with accreditation.

 The ABA system may increase lawyers' freedom to commit fraud and
 malpractice by lulling consumers into a false sense of security. When buying a
 used car, even unsophisticated consumers are wary and careful because they
 recognize used car dealers' reputations for untrustworthiness. Lawyers are
 sometimes the focus of jokes. But many people may believe that the bar exam
 and attendance at expensive accredited law schools may certify any licensed
 lawyer as competent and honest. In reality, however, the ABA system ensures
 only a minimum level of test-taking ability, not the subtle skills, judgment, and
 honesty that good lawyering requires. Relying on the ABA system, the con-
 sumer may fail to request references on the lawyer or otherwise check her
 competence. The ABA system may contribute to causing a consumer to be
 more careful buying a car or refrigerator than in hiring a lawyer to handle
 her divorce or major personal injury lawsuit. Elimination of the system's
 false façade of consumer protection would induce consumers to take the
 same care in hiring a lawyer that they take in making other important purchas-
 ing decisions.

 If the ABA system ended, the market would adapt to create institutions that
 would protect consumers. One might fear that unsophisticated nonaffluent
 consumers would be exploited by unscrupulous tax preparers. But entrepre-
 neurs founded companies like H & R Block to eliminate this concern. The
 company acts as an intermediary to train each individual preparer, monitor
 her performance, and insure the consumer against the individual preparer's
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 incompetence or dishonesty. Carefully overseeing its preparers' performance,
 the company guarantees its services. Although a consumer might not trust an
 individual preparer in business on her own, the consumer can rely on the H 8c
 R Block institution. For providing these services, the company earns a markup
 over the salaries that it pays its preparers.

 Similar institutions would arise for providing low-cost legal services. Entre-
 preneurs would establish companies that would hire the new low-cost lawyers,
 train them, monitor the services they provide consumers, and guarantee their
 performance.197 For these functions, consumers would be willing to pay the
 new companies a premium over the salaries of the individual lawyers. For elite
 lawyers, such institutions already are beginning to exist. They are the large law
 firms, especially the new megafirms, with hundreds of lawyers and national
 reputations. Using their expertise in evaluating legal talent, the firms employ
 only skilled, honest lawyers. They then train them and monitor them and
 stake their reputations on the lawyers' competence.

 To provide a similar function at the new cheap end of the legal market, the
 new companies would probably be larger than present law firms. The corpo-
 rate general counsel who hire most lawyers at large law firms have the exper-
 tise to learn about the reputations and abilities oflocal law firms. In contrast,
 the clients who would use the services of the new cheap lawyers would lack the
 time and expertise to choose among local firms. To earn a reputation of which
 even unsophisticated consumers would be aware, the companies might need
 to operate on a national scale with national advertising, like H & R Block.198

 Even if the accreditation system helps protect some consumers from incom-
 petent or dishonest lawyers, there are better ways to protect consumers. The
 accreditation system protects consumers at best only indirectly, by indiscrimi-
 nately excluding huge numbers of people from the profession. There is little
 if any evidence that the excluded groups are those with the greatest tendency
 to incompetence or dishonesty. In fact, most of the excluded people would
 make fine lawyers for certain tasks.

 Instead, incompetence and dishonesty should be attacked directly. Lawyers
 who act incompetently or dishonestly should be punished more severely.
 Indeed, a major reason for the existing substantial level of attorney misbehav-
 ior may be that attorneys recognize that only the most egregious misdeeds will
 be punished. Sleeping through a client's capital prosecution for murder
 usually results in, at most, reversal of the client's conviction, with no other
 punishment for the attorney.199 Often, only stealing clients' money attracts any

 197. To permit nonlawyers to create these companies, legal limits on nonlawvers' ownership of
 firms offering legal services might have to be lifted.

 198. One study has already found that low-cost legal clinics that advertise serve many clients
 better than traditional law firms. Timothy J. Muris & Fred S. McChcsney, Advertising and
 the Price and Quality of Legal Services: The Case for Legal Clinics, 1979 Am. B. Found. Res.
 J. 1 79. For a description of how markets create signals that indicate lawyers' varying abilities,
 see Hadfield, supra note 179, at 977-88.

 199. See, e.g., Henry Weinstein, Condemned Man Awaits Fate in Dozing Lawyer Case, L.A.
 Times, June 6, 2000, at Al.
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 discipline. Perhaps permitting a guild of lawyers to discipline its own members
 is doomed to failure. Because a guild may inevitably tend to protect first its
 members' interests, not the public interest, perhaps responsibility for disci-
 plining lawyers should be transferred away from bar associations. Perhaps
 state governments should hire detectives and attorneys to investigate and
 prosecute errant lawyers.

 To protect consumers further, states could establish nonexclusionary ver-
 sions of the bar exam and accreditation. The bar exam could remain manda-

 tory, but all exam takers could practice law, regardless of their score. Instead
 of operating as a barrier to the profession, the exam scores, which would be
 publicly available, would provide consumers with information about each
 lawyer's skill and knowledge. For complicated, high-stakes tasks, a consumer
 could hire an expensive lawyer with a high score on the bar exam; for simpler
 tasks, he could hire a cheaper lawyer with a lower score.

 Similarly, accreditation of law schools might continue, but on a voluntary
 basis, as with business schools and colleges. To attract better students, a law
 school might choose to seek accreditation. Another, to reduce costs and lower
 tuition, might forgo accreditation. Choices for students would broaden. Some
 students might choose to attend an accredited institution because the accredi-
 tation would certify to potential employers that the student's education was
 sound. Other students would choose to save money by attending an
 unaccredited school.

 Elimination of the current ABA accreditation system would save taxpayers
 large sums. It would reduce the amounts that federal, state, and local govern-
 ments pay for legal services for those who cannot afford them. Without the
 ABA system, the lower price of legal services would permit more of the poor
 and middle class to pay for their own lawyers.

 It would reduce the amounts that taxpayers pay to subsidize state law
 schools. The high costs that accreditation imposes on law schools cause state
 law schools to operate at a loss that taxpayers cover. A state school's costs
 for educating a student may be $20,000, but the school charges tuition of
 only $5,000 per student. Taxpayers pay the rest. The reduction of the law
 school's cost to $10,000 would cut the necessary taxpayer subsidy by an
 identical amount.

 Elimination of the system would reduce the bill to taxpayers for subsidizing
 student loans. In part because ABA accreditation makes law school expensive,
 many law students now graduate with large loans. Through federal and state
 programs, taxpayers subsidize below-market interest rates on many of these
 loans. In addition, government programs guarantee the loans, repaying lend-
 ers with taxpayers' money if students default.200 Cheaper law schools from the
 elimination of accreditation would reduce both students' need to borrow and

 the necessary taxpayer loan subsidy, although the increased number of law
 students might counteract this tendency to some extent.

 200. Van Tuyl et al., supra note 1 17. at 105-1 1.
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 Elimination of the ABA system would reduce the amounts that law firms
 would need to spend on pro bono representation. Seeing that many of the
 poor and middle class cannot afford representation, many lawyers feel an
 obligation to provide services to them free of charge. If inexpensive legal
 services were available, the bar would no longer need to provide many of these
 services. Tax accountants generally do not provide much pro bono work; they
 know that inexpensive tax preparation services are available to the poor and
 the middle class.

 The changes would empower African-Americans. The combination of
 greater availability of legal services to blacks, higher black incomes, more
 black lawyers and judges, and more black political and business leaders would
 tilt the playing field back toward blacks. Blacks would gain economic power as
 well as authority in the courtroom, in legislatures, and in other areas.

 As beneficial as reducing the barriers to entry might be, that may simply not
 occur. Recently, some law school deans have sought to reduce the intrusive-
 ness of accreditation, at least to some extent.201 Two decades ago, Stanford
 Law School's dean even argued for the elimination of accreditation com-
 pletely, retaining only the bar exam.202 However, most of those with power to
 eliminate the ABA system or ease the exclusionary impact of the bar exam
 benefit from maintaining the status quo. Existing law teachers and lawyers
 benefit; the system reduces competition from new schools, new teachers, and
 new lawyers. Yet members of these groups often can control whether the
 system continues. Law faculty dominate bar association committees that de-
 cide whether to maintain the system.203 State supreme courts and state legisla-
 tures determine whether a state will require graduation from an ABA-accred-
 ited school and passage of a bar exam. All state supreme court justices are
 lawyers, and lawyers dominate state legislatures. Because of the political power
 of existing law faculty and existing lawyers, the elimination of barriers will not
 come quickly or easily.

 201. See Shepherd & Shepherd, supra note 13, at 2155; see also Deborah L. Rhode, Legal
 Education: Professional Interests and Public Values, 34 Ind. L. Rev. 23 (2000); Ronald A.
 Cass, So, Why Do You Want to Be a Lawyer? What the ABA, the AALS, and U.S. News Don't
 Know That We Do, 31 U. Toi. L. Rev. 573 (2000).

 202. Charles J. Meyers, Deregulating Legal Education, 32 J. Legal Educ. 259 (1982).

 203. Sec Shepherd & Shepherd, supra note 13, at 2195.
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